attorney  general  law  library^^ 


00000121 


FINAL 

REPORT  OF 

THE  ADVISORY  COMMITTEE  ON 

SUBSTITUTE  DECISION  MAKING 

FOR  MENTALLY  INCAPABLE 


PERSONS 


KF 

Ontario.  Advisory  Committee  on 

480 

Substitute  Decision  Making  for 

0562 

Mentally  Incapable  Persons 

1987 

Final  report  of  the  Advisory 

c.  1 

Committee  on  Substitute  Decision 
Making  for  Mentally  Incapable 
Persons 

KF 

Ontario.  Advisory  Committee  on 

480 

Substitute  Decision  Making  for 

0562 

Mentally  Incapable  Persons 

1987 

Final  report  of  the  Advisory 

c.l 

Committee  on  Substitute  Decision 
Making  for  Mentally  Incapable 
Persons 

MINISTRY  OF  THE 
ATTORNEY  GENER.\L 
LAW  LIBRARY 


MINISTRY  OF  THE 

ATTORNEY  GENERAL 
LAW  LIBRARY 


M  2  2 
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review  the  various  questions  involved  in  substitute 
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The  report  has  not  been  adopted  by  the  Government.  As 
part  of  the  Government's  consideration  of  the  report, 
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the  issues  among  the  public  and  to  elicit  comments. 
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LETTER  OF  TRANSMITTAL 


December  1987 


The  Honourable  Elinor  Caplan 
Minister  of  Health 

-  and  - 

The  Honourable  John  Sweeney 

Minister  of  Community  &  Social  Services 

-  and  - 

The  Honourable  Mavis  Wilson 
Minister  Responsible  for  the  Office 
for  Senior  Citizen's  Affairs 

-  and  - 

The  Honourable  Ian  G.  Scott 
Attorney  General  for  Ontario 


On  behalf  of  the  members  of  your  Advisory  Committee  on  Substitute 
Decision  Making  for  Mentally  Incapable  Persons,  requested  by  you  in 
November  1985  to  review  all  aspects  of  the  law  governing  and  related 
to  substitute  decision  making  for  persons  who  are  mentally 
incapacitated,  including  personal  guardianship,  and  to  recommend 
revision  of  this  law  where  appropriate,  I  have  now  the  honour  to 
submit  our  Report. 

Our  extensive  deliberations  have  not  been  merely  an  intellectual 
exercise.  Throughout  the  process,  we  attempted  to  examine  practical 
needs  and  propose  legally-sound  practical  responses  to  those  needs 
with  the  advice  and  assistance  of  knowledgeable  persons  in 
government  and  the  community. 

Many  diverse  groups  suggested  persons  to  serve  on  our  Committee; 
four  governm.ent  ministries,  doctors,  psychologists,  hospitals,  civil 
libertarians,  social  workers,  adult  protective  service  workers  and 
consumer  groups,  including  seniors,  persons  identified  as 
de velopmentally  handicapped  and  their  families,  the  Alzheimer 
Society  of  Metropolitan  Toronto,  the  Canadian  Mental  Health 
Association,  the  Psychiatric  Patient  Advocate  Office,  and  the 
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numerous  member  organizations  of  Advocacy  Resource  Centre  for  the 
Handicapped.  The  opinions  of  these  groups  frequently  diverged,  but 
a  prevailing  spirit  of  compromise  and  co-operation  enabled  us  to 
reach  the  degree  of  consensus  necessary  to  produce  this  Report.  It 
cannot  be  assumed,  however,  that  any  one  of  these  groups  supports  a 
particular  recommendation. 

At  the  beginning  of  the  Committee's  deliberations,  it  decided  that 
it  would  not  directly  address  provisions  of  the  Mental  Health  Act 
regarding  involuntary  patients.  The  Committee  does  not  comment  on 
the  major  revisions  contained  in  Bill  190,  which  came  into  force 
June  29,  1987. 

Essentially,  this  Report  is  a  compromise  package,  deliberately 
balanced  to  meet  the  needs  of  the  multiple  interests  represented. 
Although  Committee  members  may  disagree  with  specific  proposed 
changes,  as  a  group  we  believe  that  this  Report  offers  a  substantial 
improvement  in  the  existing  law. 


Stephen  V.  Pram,  Q.C.,  Presider 


(  vi  ) 


MANDATE 


Stephen  Fram,  Policy  Development  Division  of  the 
Ministry  of  the  Attorney  General  is  requested  to  chair  a 
committee  to  be  known  as  the  Advisory  Committee  on  Substitute 
Decision  Making  for  Mentally  Incapable  Persons.  The  Committee 
is  to  report  to  and  advise  the  Minister  of  Community  and  Social 
Services,  the  Minister  of  Health  and  the  Attorney  General. 

A  member  of  the  Committee  is  to  present  the  perspective 
of  the  organization  that  selected  him  or  her  for  consideration 
by  the  Committee.  Each  member  of  the  Committee  is  expected, 
through  the  Committee,  to  give  the  Ministers  his  or  her  best 
advice,  based  on  personal  knowledge  and  experience.  Each  member 
is  expected  to  serve  voluntarily  without  remuneration  for 
serving  as  a  member  from  the  ministries  or  from  the 
organizations  that  selected  him  or  her. 

Each  member  is  to  be  encouraged  during  the  course  of 
the  Committee's  deliberations  to  discuss  issues  and  ideas  under 
consideration  with  people  in  the  organization  that  selected  the 
member  and  with  others.  The  contents  of  a  report  of  the 
Committee  will  not  be  tabled  or  released  to  the  media  before 
the  Ministers  have  an  opportunity  to  reviev;  the  report. 

The  Committee  is  requested  to  review  all  aspects  of  the 
law  governing,  and  related  to,  substitute  decision  making  for 
mentally  incapacitated  persons  and  to  recommend  revision  of 
this  law  where  appropriate.  In  connection  with  revision  of  that 
law  as  it  relates  to  the  property  of  mentally  incapacitated 
persons,  the  Committee  is  requested  to  treat  the  Interim  Report 
on  the  Estates  of  persons  Incapable  of  Managing  Their  Property, 
published  in  August  1985,  as  its  own  interim  report,  to  use  as 
it  sees  fit  in  assembling  its  own  final  report.  In  relation  to 
its  review  of  personal  guardianship,  the  Committee  is  requested 
to  utilize  a  paper  prepared  for  a  joint  Ministry  of  Community 
and  Social  Services  -  Ministry  of  Health  project. 

The  Committee  is  also  requested  to  review  and  make 
recommendations  with  respect  to  voluntary  adult  protective 
services  as  those  services  relate  to  the  Committee's 
recommendations  for  changes  to  the  law  governing 
conservatorship  and  personal  guardianship. 

It  is  expected  that  the  Report  of  the  Committee  will 
contain  a  draft  of  an  act  to  provide  authority  for  substitute 
decisions  for  mentally  incapable  persons,  prepared  by  the 
Office  of  Legislative  Counsel.  The  representatives  of  the  three 
Ministries  are  requested  to  consult  with  those  responsible 
within  their  respective  Ministry  for  financial  planning  and 
analysis,  so  that  the  financial  implications  of  the  Committee's 
recommendations  can  be  assessed  along  with  the  proposed  legal 
c  hanges . 
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ORGANIZATION  OF  THE  REPORT 


To  facilitate  a  comprehensive  understanding  of  the 
Report's  discussion  and  recommendations  key  terms  are 
defined  below.  The  Executive  Summary  follows,  including 
the  Committee's  recommendations. 

Underlying  values  of  the  Report  are  detailed  prior  to 
the  body  of  the  Report  to  explain  the  perspective  of  the 
Committee  on  reform.  The  consensus  on  values  is  somewhat 
unexpected  from  a  Committee  representative  of  so  many 
diverse  and  apparently  conflicting  interests.  It  was  not 
preplanned.  It  evolved  through  discussions  that  led  to  the 
recommendations  on  draft  legislation. 

The  body  of  the  Report  has  four  parts.  Part  1,  A 
Public  Safety  Net,  discusses  recomimendat ions  for 
legislation  to  establish  a  Public  Guardian.  Part  II, 
Supportive  Services,  looks  at  the  introduction  and 
expansion  of  services  supportive  of  intellectual  capacity, 
specifically  advocates.  The  Committee's  Statement  of 
Principles  presented  to  the  O'Sullivan  Advocacy  Review  is 
also  included.  Part  III,  Substitute  Decision  Making, 
examines  recommendations  for  legislation  to  reform  the  law 
governing  mental  incapacity. 

Part  IV,  Draft  Legislation  and  Commentary,  is  the  main 
focus  of  the  Report  because  of  the  effect  the  legislation 
will  have  on  people's  lives.  As  there  is  often  a  vast 
difference  between  the  recommendations  of  a  report  and  the 
legislation  v/hich  purports  to  implement  it,  much  of  this 
Report's  substance  is  set  out  by  way  of  commentary  on  the 
draft  provision.  Committee  members  have  also  been  eager 
to  provide  a  report  in  a  form  that  ’is  most  usable  for 
those  responsible  for  bringing  forv^ard  legislation.  Many 
have  spent  years  participating  in  the  v7ork  of  other 
committees  intended  to  lead  to  the  revision  of  mental 
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incapacity  legislation,  only  to  see  their  reports  gather 
dust.  It  is  hoped  that  the  best  ideas  contained  in  them 
are  found  in  this  Report. 

The  commentary  is  quite  extensive.  It  explores  the 
effects  of  the  proposed  legislation  on  other  legislation 
and  also  sets  out  the  provisions  of  existing  statute  law 
that  would  be  replaced. 

Terminology 

A  familiarity  with  the  following  terms  used  throughout 
this  Report  is  essential  for  a  proper  understanding  of  the 
Committee's  recommendations. 

attorney:  a  person  authorized  in  a  power  of 

attorney  to  do  on  behalf  and  for  the 
benefit  of  the  grantor  anything 
contained  in  the  power,  subject  to 
restrictions  set  out  in  the  power  or 
the  legislation;  attorneys  may  be 
authorized  to  make  property  management 
or  personal  care  decisions. 

advocates:  persons  or  classes  of  persons, 

designated  in  the  regulations,  to 
provide  information  and  advice  to 
those  who  are  alleged  to  be  incapable 
of  choice. 

conservator:  a  person  lawfully  invested  with  the 

power  and  charged  with  the  duty  to 
make  property  decisions  on  behalf  and 
for  the  benefit  of  an  individual  who 
is  mentally  incapable  of  managing 
property,  subject  to  restrictions  set 
out  in  the  legislation  or  a  court 
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order;  conservators  can  be  court- 

appointed  by  application  or  statutory# 

meaning  the  Public  Guardian  and 

Trustee  or  the  Public  Guardian  and 

Trustee's  replacement  pursuant  to  the 

statutory  provisions. 

developmental 

a  condition  of  mental  impairment 

handicap : 

present  or  occurring  during  a  person's 

formative  years  that  is  associated 

with  limitations  in  adaptive  behaviour 

guardian : 

a  person  lawfully  invested  by  a  court 

with  the  power  and  charged  with  the 

duty  to  make  some  or  all  personal  care 

decisions  on  behalf  and  for  the 

benefit  of  an  individual  who  is 

mentally  incapable  of  personal  care# 

subject  to  statutory  restrictions  or  a 

court  order;  powers  conferred  on  a 

guardian  are  based  on  an  order  for 

full  or  partial  guardianship. 

mentally 

disadvantaged : 

used  nonscient if ically  to  denote  a 

continuum  of  diminished  capacity  which 

includes  mental  incapacity  as  defined 

in  the  legislation. 

treatment : 

medical  or  psychiatric  treatment  or 

procedure . 
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EXECUTIVE  SUMMARY 

For  more  than  a  decade,  parents  of  persons  who  are 
identified  as  de velopmentally  handicapped,  groups 
representing  the  elderly,  social  service  agencies,  public 
health  authorities,  physicians,  hospitals,  self-help 
groups  of  persons  who  have  received  psychiatric  treatment 
organizations  representing  the  handicapped,  and  the 
Ministries  of  Health  and  Community  and  Social  Services 
have  expressed  the  need  for  revision  of  the  law  governing 
mental  incapacity.  In  particular,  they  have  requested 
clear  legislation  regarding  guardianship  of  the  person. 
Many  committees  have  worked  to  develop  improved 
legislation. 

During  the  same  period,  the  focus  of  attention  for 
mental  health  and  social  services  has  shifted  away  from 
residential  care  facilities  and  segregated  services 
towards  the  objectives  of  normalization,  community 
services  and  community  living.  As  a  result,  there  is  a 
growing  awareness  of  the  need  to  support  and  provide 
representation  for  persons  v^/ho  are  identified  as  mentally 
disadvantaged  living  in  the  community. 

In  the  past  few  years,  major  steps  have  also  been 
taken  to  provide  representation  for  the  psychiat r ically 
disabled  in  psychiatric  facilities.  Protection  of  the 
rights  and  interests  of  other  mentally  disadvantaged 
persons  in  residential  care  facilities  has  received  some 
attention. 

There  are  unresolved,  critical  issues  regarding  the 
provision  and  delivery  of  services  to  support  and  provide 
representation  for  persons  who  are  mentally  disadvantaged 
The  shortcomings  of  the  existing  law  and  services  have 
become  apparent. 
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Four  statutes  deal  with  one  or  more  aspects  of  mental 
incapacity,  each  addressing  particular  isolated  concerns. 
The  result  is  a  lack  of  coherence  in  the  rules  stipulating 
when  and  how  persons  may  have  their  rights  to  control 
their  lives  or  property  removed  and  the  powers  and  duties 
of  those  who  act  as  substitute  decision  makers.  The  law  is 
difficult  not  only  to  understand,  but  to  find,  yet 
thousands  of  non-lav/yers  must  base  their  actions  on  it. 

Many  Ontarians  are  demanding  the  right  to  control  all 
aspects  of  their  own  lives  in  the  event  of  their  becoming 
mentally  incapacitated.  Under  the  Pov^ers  of  Attorney  Act, 
a  capable  person  can  only  confer  on  another  the  power  to 
deal  with  property.  Personal  decisions  and  specifically 
medical  decisions  are  major  concerns  of  people  frustrated 
by  this  restrictive  statute. 

Existing  legislation  scarcely  recognizes  the  role  in 
substitute  decision  making  of  supportive  family  members. 
For  most  individuals  who  lose  mental  capacity,  family  are 
the  primary  substitute  deciders.  At  the  same  time,  there 
is  a  need  for  a  public  safety  net  for  those  who  do  not 
have  supportive  relatives  and  friends  to  whom  they  can 
turn  for  personal  decisions  in  the  event  of  their  mental 
incapacity.  This  need  is  greatest  in  cases  of  abuse, 
exploitation  or  neglect  of  individuals  who  are  mentally 
incapable.  There  is  no  public  official  who  is  responsible 
for  applications  to  court  for  guardianship  in  these 
situations. 

The  Advisory  Committee  recommends  reforms  to  meet 
these  needs  by  developing  a  principled  approach  to 
substitute  decision  making  based  on  fundamental  values. 

A  major  concern  of  the  Committee  has  been  the 
insufficiency  of  services  to  support  persons  who  are 
identified  as  mentally  disadvantaged  to  live  independently 
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in  the  community.  Committee  members  and 
community  fear  the  implementation  of  gua 
legislation  that  is  not  accompanied  by  t 
advocacy  and  other  services  supportive  o 
Those  who,  with  help,  can  make  their  own 
not  lose  their  right  to  do  so.  The  draft 
proposed  by  the  Committee  requires  the  i 
advocate  wherever  use  of  the  legislation 
legal  right  of  an  individual  to  make  an 
for  him  or  herself.  The  Committee  has  r 
the  new  guardianship  provisions  not  come 
until  the  advocacy  services  necessary  to 
functions  established  by  the  draft  legis 
place.  All  members  agree  that  this  is  a 
Committee  hopes  that  more  can  be  done  to 
for  disadvantaged  adults  through  case  ma 
advocacy  services. 


many  in  the 
rdianship 
he  provision  of 
f  mental  capacity, 
life  choices  must 
legislation 
nvolvement  of  an 
could  remove  the 
important  decision 
ecommended  that 
into  force  as  law 
perform  essential 
lation  are  in 
minimum.  The 
provide  support 
nagement  and 
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SUBSTITUTE  DECISION  MAKERS 


Appointirent  by  the 
Person 

(vdiile  capable) 


As  a  Result  of 

Professional 

Assessment 


Appointment  by 
the  Court 


Property 

Decisions 


Continuing 
Attorney  for 
Property 


Statutory 

Conservator 

(1) 


Conservator 


Designated 

Conservator 


Personal  Care 
Decisions 


Attorney  for 

Personal 

Care 


Guardian 
(Partial  or 
Full) 


Specific 

Medical/ 

Psychiatric 

Treatment 

Decisions 


Substitute 

Decisions 

about 

Treatment 


Elxiergency 

Treatment 
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INDEX  TO  KEY  TERMS 

Attorney  for  Personal  Care:  appointed  under  a  power  of  attorney 
for  personal  care;  effective  when  validated  by  the  court 


Conservator:  appointed  for  a  person  who  is  found  to  be  mentally 

incapable  of  managing  property  and  in  need  of  the  appointment 

Continuing  Attorney  for  Property:  appointed  under  a  continuing 
power  of  attorney  which  survives  the  grantor's  incapacity 

Designated  Conservator:  designation  of  a  conservator  who  will 
be  given  preference  as  statutory  conservator 

Designated  Guardian:  designation  of  a  guardian  who  will  be  given 
preference  as  court-appointed  guards  an 


Emergency  Treatment:  in  an  emergency,  the  attending  physician 
may  administer  treatment  without  a  valid  consent  to  save 
life,  limb  or  a  vital  organ 

Guardian:  appointed  for  a  person  who  is  found  to  be  mentally 

incapable  of  personal  care  and  in  need  of  the  appointment 


Medical/Psychiatric  Treatment  Decisions: 

refuse  consent  to  treatment  where 
person  who  is  without  capacity  to 


authority  to  consent 
it  is  recommended  for 
consent 


or 

a 


Personal  Care  Decisions:  authority  to  make  some 
person's  personal  care  decisions  relating 
nutrition,  shelter,  clothing,  hygiene  and 


or  all  of 
to  health 
safety 


the 
care , 


Property  Decisions:  authority  to  make  decisions  relating  to 
the  management  of  the  person's  property 


Statutory  Conservator  (1):  PGT*,  or  its  replacement,  once  the 
patient  is  certified  in  a  mental  health  facility  as 
mentally  incapable  of  managing  property 

Statutory  Conservator  (2):  PGT*,  or  its  replacement,  once  a 
non-coercive  professional  assessment  is  performed  and 
the  person  is  certified  as  incapable  of  managing  property 

Substitute  Decisions  about  Treatment:  persons  who  may  consent 
or  refuse  to  consent  to  recommended  medical/psychiatric 
treatment  in  order  of  priority,  i.e.,  the  person's 
guardian,  the  attorney  for  personal  care,  the  person's 
family,  or  any  close  friend 


Temporary  Gonservator:  in  an  emergency,  the  court  may  appoint 
PGT  as  conservator  for  up  to  90  days 

Temporary  Guardian:  in  an  emergency,  the  court  may  appoint  the 
PGT  as  guardian  for  up  to  90  days 


*  PGT: 


Public  Guardian  and  Trustee 
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RECOMMENDATIONS 


1 )  A  PUBLIC  SAFETY  NET: 

A  Public  Guardian  and  Trustee 


1.0  There  should  be  an  office  of  Public  Guardian  to 
be  a  public  safety  net  for  persons,  without 
family  and  friends  to  act,  who  are  mentally 
incapable  of  personal  care  and  as  a  result  will 
suffer  detrimental  consequences  unless  there  is 
someone  authorized  to  make  necessary  decisions 
for  them.  It  should  have  a  mandate  to:  apply  to 
court  for  guardianship;  act  as  substitute  medical 
decision  maker  of  the  last  resort;  and  have 
supervisory  responsibilities  over  attorneys  for 
personal  care  and  private  guardians. 

1.1  The  new  office  should  be  combined  with  the  office 
of  Public  Trustee.  It  should  continue  to  perform 
the  financial  and  administrative  functions  now 
performed  by  the  Public  Trustee  for  persons 
incapable  of  managing  property  and,  in  addition, 
functions  conferred  on  the  Public  Guardian  and 
Trustee  by  the  substitute  decisions  legislation. 

1.2  The  office  should  be  organized  as  two  Divisions, 
the  Public  Guardian  Division  and  the  Public 
Trustee  Division. 

1.3  The  office  of  Public  Guardian  and  Trustee  should 
be  oriented  to  providing  a  more  personal 
service-oriented  role  than  the  existing  Public 
Trustee  office. 

1.4  The  office  of  Public  Guardian  and  Trustee  should 
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be  organized  to  respond  quickly  to  serious 
situations  in  all  areas  of  the  province, 
particularly  where  individuals  are  being  abused, 
neglected  or  exploited  or  where  individuals  who 
are  mentally  incapable  are  in  need  of  a 
substitute  decision  about  treatment. 


1.5  There  should  be  an  Advisory  Committee  on 
Financial  Administration.  It  should  be  made  up  of 
the  Public  Guardian  and  Trustee,  one  member  from 
the  Ministry  of  the  Attorney  General,  one  member 
from  the  Ministry  of  Treasury  and  Economics,  two 
representatives  of  the  investment  community  who 
are  not  employed  by  the  government,  and  a 
representative  of  the  private  trust  bar. 

1.6  There  should  be  an  Advisory  Committee  on 
Guardianship  composed  of  the  Public  Guardian  and 
Trustee  and  persons  appointed  by  the  Lieutenant 
Governor  in  Council,  nominated  by: 

—  an  organization  representing  persons  who  are 
identified  as  de velopmentally  handicapped; 

—  an  organization  representing  those  concerned 
about  the  protection  of  civil  liberties; 

--  an  organization  representing  present  or  former 
psychiatric  patients; 

—  an  organization  representing  the  elderly; 

--  an  organization  advocating  on  behalf  of  people 
who  are  handicapped; 

--  an  organization  representing  those  suffering 
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from  neurological  disorders. 

1.7  Each  of  the  Committees  may  make  suggestions  and 
recommendations  with  regard  to  the  policies 
respecting  the  management  and  conduct  of  the 
office  of  Public  Guardian  and  Trustee,  as  it 
considers  advisable. 

1.8  Each  Committee  should  make  an  annual  report  to 
the  Attorney  General. 

1.9  The  office  of  Public  Guardian  and  Trustee  should 
be  authorized  to  retain  medical  experts  to  advise 
it  regarding  medical  and  psychiatric  treatment 
and  authorized  to  retain  other  human  service 
experts  to  advise  the  office  regarding 
appropriate  non-medical  responses,  for  persons 
who  are  mentally  incapable  for  whom  it  must  make 
decisions  under  the  Act. 

1.10  A  duty  of  confidentiality  should  apply  to  those 
connected  with  the  office  of  Public  Guardian  and 
Trustee  such  that  the  office  shall  preserve 
confidentiality  with  respect  to  the  personal 
affairs,  or  property,  of  a  person  for  whom  the 
office  has  a  duty  to  act. 

1.11  The  Public  Guardian  and  Trustee  should  be 
expressly  authorized  to  disclose  personal 
information  to  third  parties  where  the 
information  is  of  benefit  to  the  person  for  whom 
the  office  has  a  duty  to  act  or  is  necessary  for 
the  administration  of  relevant  legislation  or 
where  required  by  law. 

1.12  The  Public  Guardian  and  Trustee  should  be 
required  to  inform  the  public  on  request  of  the 
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existence  of  a  statatory  or  court-appointed 
conservator,  an  attorney  for  personal  care  whose 
authority  is  validated,  or  a  guardian;  the  name 
of  the  conservator,  attorney  for  personal  care 
whose  authority  is  validated,  or  guardian;  and 
the  extent  of  the  authority  of  the  conservator, 
attorney  or  guardian. 


1.13  The  Public  Guardian  and  Trustee  should  be 

authorized  to  mediate  disputes  between  private 
parties  that  arise  under  the  legislation. 

Emergency  Entry; 

2.0  The  Health  Protection  and  Promotion  Act,  S.O. 
1983,  c.lO,  should  be  amended  to  authorize  a 
medical  officer  of  health,  and  those  acting  under 
his  or  her  authority,  to  forcibly  enter  a  private 
residence  to  investigate  the  existence  of  a 
medical  emergency  where: 

--  the  MOH  has  reasonable  grounds  to  believe  that 
a  person  in  the  residence  is  at  imminent  risk 
of  serious  physical  harm  or  death,  and 

—  all  efforts,  reasonable  in  the  circumstances, 
have  been  made  to  obtain  permission  to  enter, 
and 


--  there  has  been  no  response  from  an  occupant  of 
the  residence  to  indicate  that  entry  or 
assistance  is  unv^elcome,  and 

--  the  least  destructive  method  of  gaining  entry 
has  been  employed  by  the  MOH. 


15 


2.1  The  MOH  should  be  required  to  give  justification 
for  the  forcible  entry  to  the  person  who  is 
believed  to  be  at  risk  and  to  any  other  occupier 
of  the  residence  and  to  the  Public  Guardian  and 
Trustee . 

2.2  A  form  should  be  developed  for  presenting  the 
justification  and  should  provide  the  names  of 
persons  who  gave  information  to  the  MOH  and  the 
information  given. 

2 )  SUBSTITUTE  DECISION  MAKING: 


GENERAL 


3.0  One  Act  should  govern  all  forms  of  substitute 
decision  making  for  persons  who  are  mentally 
incapable . 


3.1  The  Act  should  deal  with: 


—  powers  of  attorney  for  property; 

—  provisions  to  authorize  and  govern  the 
management  of  property  by  the  office  of  Public 
Guardian  and  Trustee  (and  family  and/or 
friends  in  its  place); 

--  court  appointment  of  conservators  to  manage 
property; 

--  powers  of  attorney  for  personal  care; 

—  substitute  consent  to  medical  and  psychiatric 
treatment ; 

--  court  appointment  of  guardians. 

3.2  To  reinforce  the  rights  of  persons  who  are 
mentally  disadvantaged  to  obtain  goods  and 
services,  the  legislation  should  codify  the 
presumption  of  capacity  to  contract  or  consent. 
Everyone  should  rely  upon’  this  presumption, 
unless  he  or  she  has  reasonable  grounds  to 
believe  that  the  person  with  whom  he  or  she  is 
dealing  is  mentally  incapable  of  entering  into 
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the  contract  or  giving  consent. 

3.3  Mental  incapacity  should  be  defined  so  that 
legislation  to  provide  substitute  decision  making 
for  persons  who  are  incapable  cannot  be  used  to 
interfere  with  the  freedom  of  action  of  persons 
who  know  what  they  are  doing  and  appreciate  the 
consequences  of  their  acts,  or  who  can  do  so  with 
assistance . 

3.4  In  a  legal  proceeding  in  which  the  mental 
capacity  of  a  person  is  an  issue,  the  court 
should  have  authority  to  direct  that  legal 
representation  be  provided  for  the  allegedly 
incapable  person.  The  office  of  the  Public 
Guardian  and  Trustee  should  be  responsible  for 
arranging  for  representation. 

3.5  Whether  or  not  the  provision  of  legal 
representation  is  directed  by  the  court,  a  person 
alleged  to  be  mentally  incapable  should  be  free 
to  choose  his  or  her  own  legal  counsel  and  to 
reject  counsel  proposed  by  the  Public  Guardian 
and  Trustee. 

3.6  To  ensure  that  legal  counsel  will  be  free  to  act 
and  to  preclude  prejudging  the  issue  of  mental 
capacity,  a  person  whose  mental  capacity  is  an 
issue  should  be  deemed  to  have  capacity  to  retain 
and  instruct  counsel. 

3.7  The  Act  should  provide  that  any  action  taken 
under  it,  in  respect  of  the  person  or  property  of 
an  individual  who  is  mentally  incapable,  shall  be 
the  least  restrictive  or  intrusive  of  the  actions 
that  are  authorized  and  appropriate  in  the 
situation . 
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PROPERTY 


i )  Age  for  Property  Decisions: 

4.0  Under  the  legislation,  the  age  of  eighteen  should 
be  the  minimum  age  at  which: 

—  an  individual  may  appoint  an  attorney  for 
property  or  have  a  statutory  or  court- 
appointed  conservator  appointed  under  the 
legislation; 

--  an  individual  may  act  as  an  attorney  for 
property  or  as  a  conservator. 

i i )  Powers  of  Attorney: 

4.1  Adults  should  continue  to  be  able,  as  they  can 
under  the  Powers  of  Attorney  Act  by  making  a 
continuing  power  of  attorney,  to  grant  to 
another,  their  attorney,  the  right  to  manage 
their  property  after  they  have  become  mentally 
incapable . 

4.2  More  stringent  witnessing  requirements  should 
apply  to  the  creation  of  a  continuing  power  of 
attorney  and  to  its  revocation,  so  that  there  is 
greater  assurance  that  the  grantor  of  a 
continuing  power  is  mentally  capable  when  the 
power  is  given  or  withdrawn.  The  continuing 
power  of  attorney  is  an  important  document  and  to 
ensure  that  there  is  certainty  about  its  status, 
the  rules  for  revocation  should  be  as  clear  as 
those  for  its  creation. 

4.3  The  attorney  and  the  attorney's  spouse  should 
continue  to  be  ineligible  to  be  witnesses  to  a 
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continuing  power  or  to  its  revocation.  The 
grantor's  family,  the  attorney's  family,  the 
staff  of  a  facility  at  which  the  grantor  receives 
board  or  other  personal  care,  and  anyone  engaged 
in  litigation  against  the  grantor  should  be 
ineligible  to  witness  a  continuing  power. 

4.4  The  number  of  witnesses  to  the  creation  or 
revocation  of  a  continuing  power  should  be 
increased  from  one  to  two. 

4.5  Witnesses  to  a  continuing  power  of  attorney  or 
its  revocation  should  be  required  to  certify,  in 
writing,  that  they  are  of  the  opinion  that  the 
grantor  was  mentally  capable  of  managing  property 
when  the  grantor  signed  the  document. 

4.6  Attorneys  acting  under  continuing  powers  of 
attorney  should  be  subject  to  certain  statutory 
duties : 

--  to  act  with  honesty  and  integrity,  in  good 

faith  and  for  the  benefit  of  the  person  who  is 
incapable; 

--  when  not  receiving  remuneration  for  managing, 
to  exercise  care,  diligence  and  skill  in  the 
management  of  the  property  according  to  an 
objective  standard  of  an  ordinary  prudent 
person  in  business; 

—  when  receiving  remuneration  for  managing,  to 
exercise  care,  diligence  and  skill  in  the 
management  of  the  property  according  to  an 
objective  standard  of  a  person  in  the 
profession  or  business  of  managing  estates; 
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--  to  pass  accounts  when  required  to  do  so  by  the 
court . 

4.7  An  attorney  acting  under  a  continuing  power 
should  be  liable  to  the  estate  for  damages 
arising  from  a  breach  of  duty,  but  the  court 
should  be  authorized  to  relieve  the  attorney  from 
liability,  in  whole  or  in  part,  where  the  court 
is  satisfied  the  attorney  acted  honestly, 
reasonably  and  diligently. 


iii) 


Statutory  Conservatorship 


5.0  The  Public  Guardian  and  Trustee  should  continue 

to  have  the  obligation  of  assuming  the  management 
of  a  mentally  incapable  psychiatric  in-patient's 
property,  but  the  law  governing  the  Public 
Guardian  and  Trustee  as  manager  should  be  removed 
from  the  Mental  Health  Act. 

5.1  When  a  person  becomes  an  in-patient  of  a 
psychiatric  facility,  there  should  continue  to  be 
an  examination  under  the  Mental  Health  Act  to 
determine  if  the  person  is  capable  of  managing 
property . 

5.2  Where  the  attending  physician  determines  that  the 
person  is  not  capable  of  managing  property,  the 
physician  should  continue  to  be  under  a  duty  to 
certify  the  finding  and  inform  the  Public 
Guardian  and  Trustee. 


5.3  A  procedure  should  be  established  whereby  the 

property  of  a  person  can  be  managed  by  the  Public 
Guardian  and  Trustee  until  the  person  objects  to 
the  management.  The  statutory  conservatorship 
should  arise  when  the  person  permits  a 
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professional  assessment  which  results  in  a 
finding  that  the  person  is  mentally  incapable  of 
managing  property,  and  the  person  does  not  refuse 
the  conservatorship.  The  person  should  be 
advised  by  an  advocate  that  he  or  she  has  the 
right  to  refuse  the  conservatorship. 

5.4  The  provisions  in  the  Developmental  Services  Act, 
similar  to  those  in  the  Mental  Health  Act,  that 
provide  for  medical  certification  of  an 
individual  as  mentally  incompetent  to  manage 
property  should  be  repealed  as  unnecessary.  The 
existing  process  is  not  justifiable  in  light  of 
Recommendation  5.3. 

5.5  The  law,  as  set  out  in  the  substitute  decisions 
legislation,  should  give  an  attorney  under  a 
continuing  pov;er  of  attorney,  a  conservator 
designated  by  the  person  when  capable,  family,  or 
friends  of  the  person  the  right  to  assume 
management  of  the  person's  property,  if  they  are 
able  and  willing  to  do  so. 

5.6  The  attorney  under  a  continuing  power  of 
attorney,  or  a  person  designated  to  be  statutory 
conservator,  should  be  able  to  replace  the  Public 
Guardian  and  Trustee  as  statutory  conservator 
where  the  attorney  or  person  chosen  to  be 
conservator  proves  the  existence  of  the  power, 
undertakes  to  act,  and  submits  a  plan  of 
management . 

5.7  Other  persons  applying  to  replace  the  Public 
Guardian  and  Trustee  as  statutory  conservator 
should  be  required  to  establish  their  suitability 
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to  manage  property,  develop  a  plan  of  management 
for  the  property  and  obtain  a  surety  bond  to 
guarantee  proper  management  (or  apply  to  the 
District  Court  to  reduce  or  eliminate  the  bond). 

5.8  If  an  application  to  assume  the  function  of 
statutory  conservator  is  refused  by  the  Public 
Guardian  and  Trustee  and  the  applicant  does  not 
withdraw  the  application,  the  Public  Guardian  and 
Trustee  should  be  obliged  to  apply  to  the  court 
to  have  the  court  determine  whether  the  applicant 
or  the  Public  Guardian  and  Trustee  should 
administer  the  property. 

5.9  The  court  should  have  power  to  limit  the  powers 
of  a  statutory  conservator. 

5.10  The  statutory  conservatorship  created  following 
medical  certification  under  the  Mental  Health  Act 
should  terminate: 

where  a  physician  cancels  the  certificate  of 
incapacity; 

where  the  review  board  under  the  Mental  Health 
Act  or  the  District  Court  on  appeal  determines 
that  the  patient  is  no  longer  incapable  of 
managing ; 

v>7hen  a  patient  is  discharged  from  a  psychiatric 
facility,  unless  a  notice  of  continuance  is 
issued  by  the  physician  examining  the  patient  at 
the  time  of  discharge; 

six  months  after  the  discharge  where  a  notice  of 
continuance  has  been  issued. 
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i  v) 


.11  The  statutory  conservatorship  created  pursuant  to 
Recommendation  5.3  (professional  certification) 
should  terminate  when  the  Public  Guardian  and 
Trustee,  or  other  statutory  conservator,  receives 
from  the  person  under  conservatorship  a  direction 
to  terminate  and  a  written  statement  of  an 
advocate  certifying  that  the  advocate  has  visited 
the  person  under  conservatorship.  It  should  also 
terminate  when  the  conservator  gives  notice  to 
terminate  to  the  person  under  conservatorship  and 
to  the  Public  Guardian  and  Trustee. 

Court  Appointment  of  Conservators: 

.0  The  Mental  Incompetency  Act  should  be  repealed. 
Transitional  provisions  are  required  to  provide 
for  the  continued  authority  of  committees 
appointed  under  it. 

.1  The  new  legislation  should  provide  for  court 

appointment  of  a  conservator  to  manage  property 
for  a  person  v/ho  is  incapable,  where  the  person's 
incapacities  result  in  the  person  being  unable  to 
make  necessary  decisions  relating  to  property  and 
in  need  of  an  authorized  person  to  make  those 
decisions  for  him  or  her. 

.2  Mental  incapacity  to  manage  property  and  the 

resulting  need  for  a  conservator  should  be  proven 
beyond  reasonable  doubt. 

.3  There  should  be  a  procedure  for  summary 

disposition  of  an  application  to  appoint  a 
conservator.  Where  there  is  proof  of  incapacity 
to  manage  property,  and  no  objection  to  the 
appointment  of  the  conservator,  the  court  should 
be  able  to  make  an  order  without  the  appearance 
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of  parties  or  counsel  being  required.  Contested 
applications  would  be  determined  at  a  hearing  with 
full  representation  or,  when  oroered,  at  trial. 

6.4  There  should  be  a  requirement  that  the  Public 
Guardian  and  Trustee  apply  to  the  court  for 
temporary  conservatorship  for  a  person  apparently 
incapable  of  managing,  where  there  is  a  property 
transaction  requiring  immediate  attention  or 
where  conservatorship  is  needed  to  provide 
necessities  to  the  person  or  to  his  or  her 
dependants.  On  application,  incapacity  to  manage 
property  would  be  proven  on  the  balance  of 
probabilities.  The  application  would  require 
notice  to  the  person  who  is  allegedly  incapable 
but  the  court  should  be  empowered  to  dispense 
with  notice  in  case  of  an  emergency.  The 
temporary  conservatorship  should  be  limited  to 
ninety  days. 

6.5  There  should  be  a  summary  disposition  procedure 
for  terminating  a  conservatorship  by  application, 
similar  to  the  procedure  to  establish 
conservatorship. 

v)  Powers  and  Duties  of  Conservators: 


7.0  Unless  specifically  limited  by  order  of  the 

court,  a  conservator,  whether  statutory  or  court- 
appointed,  should  be  authorized  to  do  anything  in 
the  management  of  property  that  the  person  who  is 
incapable  could  do,  if  capable,  except  to  make  a 
will.  It  should  no  longer  be  necessary  to  bring 
applications  to  the  court  .to  approve  specific 
transactions . 

7.1  The  court  should  be  able  to  limit  the  powers  of  a 
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conservator,  on  application,  at  any  time  during 
the  conservatorship. 

7.2  In  an  action  by  a  conservator  to  void  a  contract 
or  gift  entered  into  or  made  by  a  person  under 
conservatorship,  or  within  six  months  prior  to 
the  creation  of  the  conservatorship,  the  onus 
should  be  on  the  defendant  to  prove  that  the 
defendant  did  not  have  reasonable  grounds  to 
believe  that  the  person  under  conservatorship  was 
incapable . 

7.3  Conservators'  duties  should  include: 

--  the  duty  to  act  with  honesty,  integrity,  in 
good  faith  and  for  the  benefit  of  the  person 
who  is  incapable; 

--  the  duty  to  exercise  in  the  management  of 
property,  at  least  the  degree  of  care, 
diligence  and  skill  of  an  ordinary,  prudent 
person  in  business  in  the  conduct  of  the 
business ; 

--  when  acting  for  a  fee  or  other  remuneration, 
the  duty  to  exercise  in  the  management  of 
property,  the  degree  of  care,  diligence  and 
skill  that  persons  in  the  profession  or 
business  of  managing  estates  would  exercise  in 
that  profession  or  business;  and 

--  the  duty  to  act  in  accordance  with  the  plan  of 
management  established  for  the  estate. 

7.4  In  the  allocation  of  income  and  assets  of  the 
estate,  a  conservator  should  be  under  the 
following  duties: 
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--  to  satisfy  the  legal  obligations  of  the  person 
who  is  incapable; 

--  to  provide  what  is  reasonably  necessary  for 
the  support,  education  and  care  of  the  person 
who  is  incapable  and  his  or  her  dependents, 
taking  into  account  their  accustomed  standard 
of  living; 

—  where  resources  are  ample  to  continue  to 
discharge  the  above  primary  duties: 

.  to  give  assistance  to  friends  and  family; 

.  to  make  charitable  gifts,  not  exceeding 

20%  of  the  annual  income  of  the  property, 
unless  varied  by  the  court  on  application; 

as  there  is  reason  to  believe  would  have  been 
made  if  the  person  who  is  incapable  was  capable. 

7.5  A  conservator  should  be  liable  for  damages 
resulting  from  a  breach  of  his  or  her  duties,  but 
the  court  should  be  authorized  to  relieve  the 
conservator  from  personal  liability,  in  whole  or 
in  part,  where  it  is  satisfied  that  the 
conservator  has  acted  honestly,  reasonably  and 
diligently . 

7.6  A  person  who  is  incapable  or  a  conservator,  an 
attorney  acting  under  a  continuing  power  of 
attorney,  an  attorney  for  personal  care,  a 
guardian,  if  any,  a  dependant  of  a  person  who  is 
incapable,  or  any  other  person  with  leave  of  the 
court,  should  be  able  to  apply  to  the  court  to 
have  directions  given  to  the  conservator  or 
attorney  on  the  administration  of  property. 
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7.7  There  should  be  a  statutory  entitlement  to 
compensation  in  favour  of  the  conservator. 

7.8  A  simplified  fee  scale  should  be  established  by 
regulation,  setting  out  as  a  normal  fee  a 
percentage  charge  on  revenue  and  a  percentage 
charge  on  capital  value. 

7.9  Discretion  should  be  given  to  the  court  to  adjust 
the  compensation  claimed  by  both  the  Public 
Guardian  and  Trustee  and  private  sector 
conservators  on  the  basis  of  the  amount  deserved. 

7.10  The  conservator  should  be  able  to  take  his  normal 
fees  in  monthly  instalments  or  quarterly 
instalments . 

7.11  A  conservator  should  have  a  duty  to  prepare  an 
annual  financial  statement  showing: 

--  the  assets  at  the  beginning  of  the  year; 

—  the  assets  at  the  end  of  the  year; 

--  capital  receipts  and  disbursements; 

—  revenue  receipts  and  disbursements;  and 
--  compensation  claimed. 

7.12  Where  the  conservator  is  the  Public  Guardian  and 
Trustee,  notice  of  the  availability  on  request  of 
the  financial  statement  should  be  given  to  the 
person  who  is  incapable,  his  or  her  guardian  or 
attorney  for  personal  care,  if  any,  and  to  the 
persons  entitled  to  replace  the  Public  Guardian 
and  Trustee  as  statutory  conservator. 

7.13  Where  there  is  a  private  conservator,  notice  of 
the  availability  on  request  of  the  financial 
statement  should  be  given  to  the  person  who  is 
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incapable  and  to  the  guardian,  or  attorney  for 
personal  care,  if  any,  of  the  person  who  is 
incapable,  and  to  the  Public  Guardian  and  Trustee. 

7.14  Conservators  should  be  required  to  pass  their 
accounts  on  order  of  the  court. 

THE  PERSON 


i )  Age  for  Personal  Decisions: 

8.0  Under  the  legislation,  the  age  of  sixteen  should 
be  the  minimum  age  at  V7hich: 

--  an  individual  may  appoint  a  personal  attorney, 
or  have  a  medical  substitute  decider  or  a 
guardian  appointed  under  the  legislation; 

—  an  individual  may  be  appointed  as  personal 
substitute  decider  or  be  appointed  by  the 
court  as  guardian  for  another. 

i i )  Persons  Vvho  are  Mentally  Incapable  of  Personal  Care; 

9.0  A  person  is  incapable  of  choice  with  respect  to 

the  necessities  of  life,  and  therefore,  incapable 
of  personal  care,  where  the  individual  is  unable 
to  understand  information  that  is  relevant  to 
making  a  decision  about: 

—  health  care; 

--  nutrition; 

--  shelter; 

--  clothing; 

—  personal  hygiene; 

--  personal  safety;  or 
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is  unable  to  appreciate  the  consequences  of  the 
decision,  or  lack  of  decision. 

i i i )  Powers  of  Attorney  for  Personal  Care: 

10.0  Persons  should  have  the  right  when  mentally 
capable,  by  making  a  power  of  attorney  for 
personal  care,  to  grant  to  another,  an  attorney 
for  personal  care,  the  right  to  make  for  them 
those  types  of  care  decisions  that  they  have  set 
out  in  the  power,  if  they  become  mentally 
incapable  of  making  the  decisions  themselves. 

10.1  The  creation  or  revocation  of  a  power  of  attorney 
for  personal  care,  like  the  creation  or 
revocation  of  a  power  of  attorney  for  property, 
should  require  witnessing  by  two  persons  who  are 
not  the  attorney,  the  attorney's  family,  the 
family  of  the  grantor,  an  employee  of  a  facility 
at  which  the  grantor  receives  board  or  other 
personal  care,  or  involved  in  litigation  against 
the  grantor. 

10.2  To  complete  the  witnessing  requirements  for 
creation  or  revocation  of  a  power  of  attorney  for 
personal  care,  the  witnesses  should  be  required 
to  certify,  in  writing,  that  they  are  of  the 
opinion  that  the  grantor  was  mentally  capable  of 
personal  care  when  the  grantor  signed  the 
document . 

10.3  A  power  of  attorney  for  personal  care  should 
authorize  the  attorney  to  make  personal  care 
decisions  after  the  grantor  of  the  power  is 
independently  assessed  as  mentally  incapable  of 
personal  care  and  the  appropriate  documentation 
has  been  filed  with  the  Public  Guardian  and 


Trustee . 
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10.4  The  power  of  attorney  for  personal  care  should 

come  into  force  where: 

--  the  attorney  for  personal  care  has  filed  with 
the  Public  Guardian  and  Trustee  a  copy  of  the 
power,  the  assessment  of  the  mental 
incapacities  for  personal  care  of  the  grantor 
certified  by  at  least  two  assessors  designated 
by  the  grantor  or  otherwise  by  authorized 
professionals,  a  plan  of  guardianship  and 
proof  that  a  copy  of  the  assessment  has  been 
explained  to  the  grantor  by  an  advocate 
experienced  in  working  with  persons  of 
diminished  mental  capacity; 

--  the  Public  Guardian  and  Trustee  has  not 

received  from  the  grantor  an  objection  to  the 
activation  of  the  power; 

—  the  Public  Guardian  and  Trustee  issues  notice 
of  the  activation  of  the  power. 


i v)  Consent  to  Medical  and  Psychiatric  Treatment; 

11.0  Sections  50  and  51  of  0.  Reg.  865  under  the 

Public  Hospitals  Act  should  be  repealed.  The 
provisions  of  the  Mental  Health  Act  regarding 
substitute  consent  for  voluntary  patients  should 
be  reconsidered  in  light  of  the  following  system 
of  substitute  consent  to  medical  and  psychiatric 
treatment . 

11.1  Where  a  person  is  apparently  mentally  incapable 
of  consenting  or  refusing  consent  to  therapeutic 
medical  or  psychiatric  treatment,  the  law  should 
authorize  certain  others  to  make  the  decision  on 
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his  or  her  behalf  provided  that  the  patient  is 
not  refusing  the  decision. 

11.2  The  highest  priority  to  make  a  substitute  decision 
for  the  patient  should  be  a  court-appointed 
guardian  or  an  attorney  for  personal  care 
designated  by  the  patient,  when  capable,  by  a 
power  of  attorney  for  personal  care. 

11.3  The  second  priority  should  be  such  members  of  the 
family  of  the  patient  who  have  maintained 
friendly  personal  contact  with  him  or  her  in  the 
following  order: 

—  a  spouse; 

--  a  child; 

--  a  parent; 

—  a  brother  or  sister; 

--  other  next  of  kin; 

--  a  friend. 

11.4  V^here  there  is  no  guardian,  attorney  for  personal 
care,  next  of  kin  or  friend  willing  and  able  to 
make  a  decision,  the  Public  Guardian  and  Trustee 
should  have  authority  to  decide  on  behalf  of  the 
patient . 

11.5  In  a  non-emergency  situation,  where  the  attending 
physician's  opinion  is  that  a  patient  is  without 
capacity  to  consent,  the  patient  should  be 
visited  by  an  advocate.  The  advocate  should 
explain  that  the  attending  physician  has  found 
the  patient  without  capacity  to  consent,  that 
someone  has  claimed  authority  to  give  or  refuse 
consent,  the  decision  made  by  the  person  claiming 
authority  and  the  patient's  rights  to  refuse  tho 
decision. 
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11.6  Where  the  patient  refuses  to  accept  the  decision 
made  by  his  or  her  family  or  the  Public  Guardian 
and  Trustee,  a  second  independent  medical 
assessment  of  the  patient's  mental  capacity  to 
consent  should  be  made.  If  the  assessment  shows 
that  the  patient  is  mentally  capable,  his  or  her 
own  medical  decision  must  be  respected.  Where 
the  second  assessment  is  that  the  patient  is 
incapable,  but  the  patient  still  refuses  to  accept 
a  decision,  the  Public  Guardian  and  Trustee 
should  be  notified  to  permit  the  office  to  apply 
to  the  court  for  the  appointment  of  a  guardian. 

11.7  The  existing  law  with  respect  to  emergencies 
should  be  retained.  In  an  emergency,  where  the 
delay  that  would  result  from  seeking  consent  or 
substitute  consent  would  endanger  the  life,  limb 
or  vital  organ  of  a  patient  who  is  apparently 
incapable  of  consenting  or  refusing  consent,  the 
attending  physician  should  be  authorized  to 
provide  treatment  without  consent  to  avert  the 
crisis . 

11.8  An  attending  physician  who  proceeds  under  these 
circumstances  should  make  a  written  statement 
indicating  that,  in  his  or  her  opinion,  delay  in 
the  treatment  caused  by  obtaining  consent  would 
endanger  the  life,  a  limb  or  a  vital  organ  of  the 
patient . 

11.9  In  an  emergency,  where  a  patient  refuses  the 
proposed  treatment,  the  attending  physician 
should  use  all  efforts  that  are  reasonable  in  the 
circumstances  to  obtain  the  independent  written 
opinion  of  a  psychiatrist  or  another  physician. 
Where  an  opinion  is  obtained,  treatment  should 
not  proceed  unless  the  opinion  is  that  the 
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patient  is  without  capacity  to  consent.  Where 

an  opinion  is  not  obtained,  the  attending 

physician  should  make  a  written  statement 

describing  the  efforts  that  v/ere  made  and  why 

an  opinion  was  not  obtained. 

11.10 

The  statutory  substitute  consent  provisions 

should  only  apply  to  medical  and  psychiatric 

treatment,  the  intended  effect  of  which  is 

therapeutic,  and  for  which  a  physician  has 

responsibility. 

11.11 

The  statutory  substitute  consent  provisions  to 

medical  and  psychiatric  treatment  should  not 

apply  to  psychosurgery  as  defined  in  section 

35  of  the  Mental  Health  Act,  non-t herapeut ic 

sterilization,  or  a  non-t herapeutic 

experimental  treatment  or  procedure. 

11 . 12 

A  person  making  a  substitute  decision  should 

be  entitled  to  receive  all  the  medical 

information  about  the  patient  and  the 

treatment  options  to  which  the  patient  v/ould 

be  entitled  in  deciding  for  him  or  herself. 

v)  Court 

Appointment  of  Guardians: 

12 . 0 

The  court  should  be  authorized  to  appoint  a 

guardian  for  a  person  when  satisfied  beyond 

reasonable  doubt  that  the  person  is  mentally 

incapable  of  personal  care  and,  as  a  result  of 

the  incapacity,  he  or  she  requires  another  who 

is  authorized  to  make  personal  care  decisions  on 

his  or  her  behalf. 
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12.1  There  should  be  a  procedure  for  summary 
disposition  of  an  application  to  appoint  a 
guardian.  Where  there  is  proof  of  incapacity 
for  personal  care  and  the  resulting  need  for  a 
guardian,  and  no  objection  to  the  appointment  of 
the  guardian,  the  court  should  be  able  to  make 
an  order  without  the  appearance  of  parties  or 
counsel  being  required.  Contested  applications 
and  those  not  accompanied  by  professional  mental 
assessments  should  be  determined  at  a  hearing 
with  full  representation  or,  when  ordered,  at 
trial. 

12.2  Where  an  application  for  guardianship  has  not 
been  accepted  by  all  parties,  the  court  should 
give  special  consideration  to  the  wishes  of  the 
person  who  is  incapable  and  the  closeness  of  the 
relationship  of  the  proposed  guardian  to  the 
person . 

12.3  There  should  be  an  appointment  of  a  full  guardian 
where  the  court  finds  the  person  incapable  with 
respect  to  all  personal  care  functions,  i.e., 
health  care,  nutrition,  shelter,  clothing, 
personal  hygiene  and  personal  safety. 

12.4  A  full  guardian  should  be  empowered  to  make 
custodial,  most  medical,  psychiatric  and 
psychological  treatment  decisions,  other  health 
care,  social,  educational  and  ordinary  decisions 
that  arise  on  a  day-to-day  basis. 

12.5  A  partial  guardian  would  have  only  the  limited 
authority  conferred  by  the.  court  to  make 
substitute  decisions  with  respect  to  the 
personal  care  decisions  that  the  individual  was 
found  to  be  mentally  incapable  of  making. 
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12.6  The  authority  given  a  guardian  to  consent  or 
refuse  consent  to  medical  and  psychiatric  services 
should  apply  to  medical  and  psychiatric  treatment 
for  which  a  physician  has  responsibility  and 
psychological  treatment  for  which  a  psychologist 
has  responsibility,  provided  that  the  intended 
effect  of  a  treatment  is  therapeutic. 

12.7  The  authority  of  a  guardian  to  consent  or  refuse 
consent  to  medical/psychiatric  and  psychological 
services  should  not  apply  to: 

confinement  as  aversive  conditioning; 
restraint  as  aversive  conditioning; 
electric  shock  as  aversive  conditioning; 
any  medical/psychiatric  or  psychological 
service  where  the  intended  effect  is  not 
t  herapeut ic 

unless  the  court  confers  specific  authorization 
regarding  these  treatments  or  procedures. 

12.8  The  court  should  not  be  able  to  give  a  guardian 
authority  to  consent  to  non-t herapeut ic 
sterilization  or  psychosurgery  as  defined  by  the 
Mental  Health  Act. 


12.9  A  guardian  should  not  be  able  to  authorize 
restraint  or  confinement  unless  the  court  has 
specif icially  conferred  authority  to  do  so.  In 
particular,  a  guardian,  without  specifically 
conferred  authority,  should  not  be  able  to 
consent  to  a  person's  admission  to  a  psychiatric 
facility  as  defined  in  the  Mental  Health  Act. 

12.10  The  authority  to  restrain  or  confine,  if  conferred 
on  a  guardian,  should  be  exercised  only  to  prevent 
bodily  harm  to  the  person  or  to  another. 
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12.11  The  common  law  duty  requiring  care  givers  to 
restrain  or  confine  persons  in  an  emergency  to 
prevent  serious  bodily  harm  to  them  or  to  another 
person  should  be  codified  in  the  legislation. 

12.12  A  guardian  should  not  have  authority  to  consent 
to  a  person’s  involvement  in  a  scientific 
research  project  or  experiment  that  is  not  for 
the  therapeutic  benefit  of  the  person  unless  the 
court  confers  authorization  to  consent  to  a 
specific  scientific  research  project  or 
experiment.  No  involvement  should  be  authorized 
unless  the  scientific  research  project  or 
experiment  is  conducted  by  personnel  in  a 
university  or  hospital  whose  research  ethics 
committee  has  approved  the  research  or 
experiment;  the  experimental  procedure  will  not 
affect  the  human  dignity  of  the  individual;  and 
the  risks  involved^  if  any,  will  be  outweighed 
by  the  benefit  to  the  person. 

12.13  The  topic  of  research  projects  and  experiment¬ 
ation  on  human  subjects  should  be  studied  by  the 
government,  with  a  viev;  to  enacting  general 
legislation . 

12.14  There  should  be  provision  for  the  Public 
Guardian  and  Trustee  to  apply  to  the  court  for 
temporary  guardianship  of  a  person  apparently 
incapable  of  personal  care  where  prompt  action 
is  necessary  in  respect  of  any  matter  seriously 
affecting  the  person.  The  court,  on 
application,  should  be  satisfied  on  the  balance 
of  probabilities  of  the  incapacity  and  should 
grant  only  those  powers  necessary  to  prevent 
harm  to  the  individual.  The  application  should 
ordinarily  require  notice  to  the  person  who  is 
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allegedly  incapable,  but  the  court  should  have 
authority  to  dispense  v/ith  notice  in  an 
emergency.  The  temporary  guardianship  should  be 
limited  to  7  days  when  brought  without  notice 
and  90  days  with  notice  to  the  person. 

12.15  Where  it  is  satisfied  that  there  is  need  to  do 
so  to  protect  the  person  under  temporary 
guardianship,  the  court  should  have  authority  to 
confer  on  the  Public  Guardian  and  Trustee,  as 
temporary  guardian,  power  to  enter  on  to 
property  to  take  the  person  into  custody,  using 
force  if  necessary,  and  to  call  upon  a  police 
officer  for  assistance. 

12.16  There  should  be  a  procedure  for  summary 
disposition  of  an  application  for  termination  of 
guardianship  without  requiring  the  appearance  of 
parties. 

vi )  Duties  of  Guardians,  Attorneys  for  Personal  Care  and 

Medical  Substitute  Decision  Makers: 


13.0  Guardians,  attorneys  for  personal  care  and 

medical  substitute  decision  makers  should  be 
under  duties: 

to  exercise  powers  diligently,  in  good 
faith  and  for  the  benefit  of  the  person 
who  is  incapable; 

to  make  decisions  that  there  is  reason  to 
believe  would  be  made  by  the  person  who  is 
incapable,  if  capable,  based  on  the 
intentions  expressed  when  capable  and  the 
present  wishes,  and  where  this  is  not 
possible,  to  make  decisions  that  promote 
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the  well-being  of  the  person  who  is 
incapable; 

to  encourage  the  person  who  is  incapable 
to  participate  in  decisions  to  the  best  of 
his  or  her  abilities. 

13.1  Guardians  and  attorneys  for  personal  care  should 
be  under  a  duty  to  foster  self-reliance  and 
independence . 

13.2  Each  person  having  a  guardian  or  attorney  for 
personal  care  authorized  to  act  under  a  power  of 
attorney  for  personal  care  should  receive  an 
annual  visit  by  an  advocate  to  ensure  that  the 
guardian  or  attorney  is  aware  of  programs  to 
assist  the  person  who  is  incapable  and  to 
determine  whether  the  person  wishes  to  assert 
any  of  his  or  her  rights  under  the  Act. 

13.3  A  guardian  or  attorney  for  personal  care 
authorized  to  act  under  a  power  of  attorney  for 
personal  care  should  be  required  each  year  to 
report  to  the  Public  Guardian  and  Trustee: 

the  location  of  the  person  who  is 
incapable; 

decisions  made  on  behalf  of  the  person  who 
is  incapable  to  which  he  or  she  objected; 

health  care  and  safety  decisions  made  on 
behalf  of  the  person  who  is  incapable; 

any  proposals  for  changes  in  the 
guardianship  plan; 

whether  an  advocate  has  visited  the  person 
who  is  incapable. 
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13.4  No  proceeding  for  damages  should  be  commenced 

against  a  guardian,  attorney  for  personal  care, 
or  a  person  authorized  to  make  a  substitute 
medical  or  psychiatric  treatment  decisions  for 
anything,  done  or  omitted  in  good  faith  in 
connection  with  his  or  her  powers  and  duties 
under  the  legislation. 

Order  for  Assessment: 

14.0  Vjhere  there  are  reasonable  grounds  to  believe 
that  a  person  is  mentally  incapable,  the  court 
should  be  empowered  to  order  professional 
assessments  of  the  capacity  of  a  person  who  is 
the  subject  of  an  application  to  appoint  a 
conservator  or  guardian,  a  temporary  conservator 
or  guardian  or  to  terminate  a  conservatorship  or 
guardians  hip . 

14.1  Preference  should  be  given  to  conducting  the 
examination  in  the  person's  place  of  residence. 

14.2  The  examination  order  should  be  authority  for  the 
place  of  examination  to  admit  the  person  and 
facilitate  the  assessment,  and  for  the  person 
conducting  the  assessment  to  examine  the  person. 

14.3  Where  the  court  has  ordered  an  assessment  of  a 
person,  and  it  is  established  that: 

--  the  person  alleged  to  be  incapable  failed,  or 
refused  to  comply  with,  the  order  for 
examination; 

--  access  to  the  person  who  is  allegedly 

incapable  for  conducting  the  assessment  has 
been  denied; 
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--  all  methods  of  gaining  voluntary  access, 
reasonable  in  the  circumstances,  have  been 
tried;  and 

—  no  less  intrusive  method  of  gaining  access  is 
feasible 

the  court  should  be  able  to  authorize  the  Public 

Guardian  and  Trustee,  together  with  a  peace 

officer,  using  force  if  necessary 

—  to  gain  access  for  the  purpose  of  the 
assessment ; 

--  to  enter  onto  the  premises; 

—  to  detain,  remove  and  transport  the  person 
alleged  to  be  incapable,  if  necessary,  to  a 
hospital  or  other  place  of  safety  for  the 
purpose  of  performing  the  assessment. 


r.- 

i  ■- 


•  •• 
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The  Canadian 

VALUES  UNDERLYING  THIS  REPORT 

Charter  of  Rights  and  Freedoms 

The  Canadian  Charter  of  Rights  and  Freedoms/  as  a 
constitutional  document/  is  part  of  the  fundamental  law  of 
Canada.  As  a  result/  consideration  of  the  values  given 
expression  in  the  Chatter  must  inform  any  review  of  the 
law  relating  to  substitute  decision  making. 

Three  provisions  were  of  particular  relevance  to  the 
work  of  the  Committee: 


S.l. 

The  Canadian  Charter  of  Rights  and  Freedoms 

guarantees  the  rights  and  freedoms  set  out 

in  it/  subject  only  to  such  reasonable 

limits  prescribed  by  laW/  as  can  be 

demonstrably  justified  in  a  free  and 

democratic  society. 

S.7. 

Everyone  has  the  right  to  life/  liberty 

and  security  of  the  person  and  the  right 

not  to  be  deprived  thereof/  except  in 

accordance  with  the  principles  of 

fundamental  justice. 

S. 15(1)  . 

Every  individual  is  equal  before  and  under 

the  law  and  has  the  right  to  the  equal 

protection  and  equal  benefit  of  the  law 

without  discrimination  and,  in  particular/ 

without  discrimination  based  on  race, 

national  or  ethnic  origin,  colour, 

religion,  sex,  age  or  mental  or  physical 

disability . 

(2)  . 

Subsection  (1)  does  not  preclude  any  law. 
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program  or  activity  that  has  as  its  object 
the  amelioration  of  conditions  of 
disadvantaged  individuals  or  groups, 
including  those  who  are  disadvantaged 
because  of  race,  national  or  ethnic 
origin,  colour,  religion,  sex,  age,  mental 
or  physical  disability. 

Although  the  nature  and  extent  of  the  rights  protected 
in  section  7  are  far  from  clear,  the  section  does  set  out 
a  positive  entitlement  to  certain  rights,  that  is,  the 
rights  to  "life,  liberty  and  security  of  the  person", 
which  may  only  be  impaired  by  the  state  "in  accordance 
with  the  principles  of  fundamental  justice".  The 
Committee  has  followed  the  same  approach  in  examining  the 
issue  of  substitute  decision  making. 

Substitute  decision  making  can  be  viewed  either  as  a 
positive  good,  allowing  people  through  substitutes,  to 
exercise  rights  they  otherwise  would  be  incapable  of 
exercising  or,  as  a  necessary  evil,  grudgingly  required  to 
prevent  harm  to  mentally  incapable  individuals  v7ho  cannot 
protect  themselves.  This  Committee  has  adopted  the  latter 
view.  The  first  view  has  emotional  appeal,  but  at  its  core 
it  is  paternalistic.  It  assumes  that  someone  other  than 
the  individual  knows  better  how  that  individual  should 
live.  The  first  view  will  lead  to  greater  use  of 
guardianship.  The  history  of  our  choices  made  on  behalf 
of  physically  or  mentally  handicapped  people  demonstrates 
the  effects  of  paternalism.  The  first  two  values 
underlying  this  Report,  namely  no  unnecessary  intervention 
and  self-  determination,  are  aimed  at  assuring  that  this 
history  is  neither  continued  nor  repeated. 

Section  15(1)  of  the  Charter  sets  out  the  equality 
rights  which  are  guaranteed  to  all  persons,  including 
those  suffering  from  a  mental  or  physical  disability. 
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Section  15(2)  provides  that  the  equality  rights  set  out  in 
s.l5(l)  are  not  to  be  interpreted  so  as  to  preclude 
affirmative  action  programs  for  disadvantaged  individuals 
and  groups. 

The  parameters  of  the  equality  rights  sets  out  in  s.l5 
have  not  yet  been  fully  defined  by  the  courts.  However, 
the  section  clearly  affirms  a  commitment  to  protection 
from  discrimination  and  segregation.  It  promotes  a  society 
of  equal  worth  and  respect  for  all  individuals.  It 
demands  tolerance  and  invites  mutual  respect.  As  such, 

S.15  announces  a  society  that  can  be  a  rich  amalgam  of 
abilities,  colours  and  cultures. 

The  values  underlying  s.l5  direct  us  to  consider  how 
the  equality  rights  of  individuals  and  groups  may  be  best 
promoted.  In  the  case  of  mentally  disadvantaged 
individuals,  it  is  essential  that  we  assist  those  who  are 
able  to  do  so  to  be  part  of  the  general  community, 
recognizing  that  they  may  have  different  needs  and 
abilities.  This  reflects  the  Committee's  third  vlaue  — 
that  mentally  disadvantaged  persons,  needing  and  wanting 
help  to  be  part  of  the  community,  have  access  to 
assistance  now  unavailable  to  many  of  the  mentally 
disadvantaged,  in  support  for  their  personal 
self-determination  and  assistance  in  remaining  part  of  the 
general  community. 

A  consideration  of  the  fundamental  rights  and  freedoms 
reflected  in  the  Charter  of  Rights  formed  the  focus  for 
the  development  of  the  Committee's  values.  Not  everyone 
will  agree  with  the  choices  of  values  made  by  the 
Committee  or  on  how  those  values  are  manifest  in  the 
Committee's  recommendations  and  draft  legislation. 

Honesty  and  courage  require  that  the  Committee's  values  be 
made  as  explicit  as  possible. 


1. 


Freedom  from  Unnecessary  Intervention:  The  Freedom 

to  be  Left  Alone 


The  traditional  democratic  concept  of  liberty  involves 
letting  people  live  as  they  choose  or  wish,  without 
interference,  so  long  as  they  do  not  break  the  law  or 
endanger  others.  The  Committee  believes  that  intervention 
is  justified  when  people  are  mentally  incapable  of  making 
a  choice  and,  as  a  result,  are  suffering,  or  at  risk  of 
suffering,  serious  harm. 

Mental  incapacity  is  an  impairment  of  the  intellect 
that  prevents  an  individual  from  understanding  the 
available  information  on  which  to  make  a  choice  or 
prevents  a  person  from  appreciating  both  the  good  and  the 
bad  consequences  of  a  choice.  Our  law,  including  our 
criminal  law,  does  not  hold  a  person  responsible  for  acts 
done  when  mentally  incapable. 

Mental  incapacity  must  be  distinguished  from  what  is 
called  "mental  disorder  or  illness".  Most  persons  who 
have  a  mental  disorder  are  capable  of  intellectually 
understanding  their  choices.  Most  people  who  are  mentally 
incapable  do  not  have  a  mental  disorder.  At  the  beginning 
of  the  Committee's  deliberations  it  decided  that  it  would 
not  directly  address  treatment  decisions  relating  to 
involuntary  patients  under  the  Mental  Health  Act.  The 
Committee  does  not  comment  on  the  major  revisions 
contained  in  Bill  190,  which  came  into  force  June  29, 

1987.  However,  the  government  should  consider  the 
interface  between  this  Report  and  the  provisions  of  the 
Mental  Health  Act. 

It  is  the  intention  of  the  Committee  to  avoid 
unnecessary  restrictions  on  liberty.  The  person  who  knows 
what  he  or  she  is  doing,  and  understands  the  consequences, 
would  not  be  prevented  by  legislation  based  on  this  Report 
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from  giving  away  his  or  her  property.  He  or  she  would 
still  have  power  to  refuse  all  medical  treatment  and 
social  assistance  offered. 

The  priority  given  by  the  Committee  to  freedom  from 
unnecessary  intervention  is  manifest  in  the  substantive 
provisions  and  procedural  restrictions  of  the  Report,  with 
respect  to  when  one  person  may  be  empowered  to  make  a 
decision  for  another. 


Its  priority  is  based  on  of  the  principle  of  the  least 
restrictive  alternative,  which  is  the  principle  of 
interpretation  of  the  draft  legislation,  intended  to  guide 
the  courts  and  substitute  deciders  on  the  exercise  of 
their  powers. 


The  priority  given  to  freedom  from  intervention  will 
likely  upset  some  well-intentioned  individuals  v7ho 
sincerely  wish  to  help  persons  who  are  living 
unconventionally  -  whether  or  not  they  are  willing  to 
accept  help.  The  Committee's  fears  for  relaxing  the  law 
can  best  be  summarized  by  a  warning  given  in  an  essay  by 
Trilling  : 


"...We  must  beware  of  the  dangers  which 
lie  in  our  most  generous  wishes.  Some 
paradox  of  our  nature  leads  us,  when 
once  we  have  made  our  fellow  men  the 
objects  of  our  enlightened  interest,  to 
go  on  to  make  them  the  objects  of  our 
pity,  then  of  our  wisdom,  ultimately  of 
our  coercion." 

Lionel  Trilling,  The  Liberal  Imagination 
(New  York:  Doubleday,  Anchor,  1953)  p.  215 

The  Committee  is  aware  that  the  exercise  of  liberty 
will  result  in  some  people  choosing  to  live  in  situations 
most  of  us  would  consider  intolerable. 
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The  Committee  shares  with  other  caring  people  the  view 
that  help  should  be  made  available  to  those  in  deplorable 
situations  who  are  mentally  capable  and  will  accept 
assistance.  The  Committee  proposes  legislation  designed 
to  mitigate  harm,  whether  by  neglect  or  by  abuse,  and  to 
improve  the  circumstances  of  those  who  are  not  mentally 
capable.  The  Committee  is  opposed  to  any  legislation  that 
would  authorize  involuntary  intervention  into  the  lives  of 
those  who  are  mentally  capable. 

This  opposition  to  involuntary  intervention  in  the 
lives  of  those  who  are  mentally  capable  is  based  on 
principle.  Moreover,  it  seems  that  involuntary 
intervention  may  be  practically  counterproductive. 

The  only  attempt  with  which  the  Committee  is  familiar 
to  study  objectively  the  effects  of  intervention  to 
provide  intensive  health  and  residential  services  of  a 
custodial  nature  to  persons  who  are  reluctant  to  receive 
them,  indicates  that  the  services  may  actually  accelerate 
decline.  [Margaret  Blenkner,  Final  Report;  Protective 
Services  for  Older  People  (Cleveland:  The  Benjamin  Rose 
Institute,  1974)]  The  same  study  demonstrates  that 
intervention  relieved  stress  of  family  and  neighbours  and 
met  the  approval  of  community  agents.  It  would  seem  that 
involuntary  intervention,  in  effect,  removes  from  public 
view  individuals  who  trouble  the  public  conscience. 


2.  Self-determination 


The  positive  corollary  of  the  freedom  from  unnecessary 
intervention  is  the  freedom  to  choose  for  oneself.  Some 
would  argue  that  it  should  be  placed  first.  Our  law  is 
founded  on  the  assumption  that  a  person  is  free  to  act, 
unless  that  action  is  specifically  and  clearly  restricted 
by  law.  Self-determination  is  placed  second,  because  the 


major  threat  to  it,  unnecessary  Intervention,  is  placed 
first. 

The  recommendations  in  this  Report,  if  implemented, 
would  permit  capable  persons  to  determine  for  themselves 
who  shall  make  personal  decisions  for  them  if  they  become 
mentally  incapable,  and  to  express  their  intentions  on 
what  should  be  considered  in  arriving  at  a  decision.  At 
present,  there  are  legal  impediments  to  doing  this. 

The  law,  historically,  prevented  persons  from  creating 
powers  of  attorney  that  continued  after  their  mental 
incapacity.  A  power  of  attorney  is  a  written  authority 
given  by  one  person,  the  grantor,  to  another,  the 
attorney,  that  gives  the  attorney  the  legal  power  or 
capacity  to  do  what  the  giver  could  do.  A  power  of 
attorney  is  a  form  of  agency.  A  power  of  attorney  with 
respect  to  property  can  be  limited,  for  example,  to  pay 
taxes  and  other  bills,  or  it  can  be  general,  to  perform 
all  the  property  transactions  that  the  grantor  could 
perform  him  or  herself. 

Until  1979,  a  person  was  legally  unable  to  create  a 
power  of  attorney  that  would  permit  an  attorney  to  act 
when  the  giver  of  the  power,  the  grantor,  lost  the  mental 
capacity  to  act.  Simply  put,  when  the  grantor  became 
mentally  incapable  of  managing  his  or  her  property,  the 
attorney  could  not  legally  continue  to  act. 

Amendments  to  the  Powers  of  Attorney  Act  in  1979,  1983 
and  1986,  made  in  response  to  the  demand  from  the 
community,  now  permit  the  grantor's  attorney  to  act  after 
the  grantor  of  the  power  becomes  mentally  incapable  of 
managing  his  or  her  own  property,  if  the  grantor  so 
provides.  In  this  Report,  that  form  of  power  of  attorney 
over  property  is  called  a  continuing  power.  The  Committee 
recommends  its  retention. 
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Powers  of  attorney  with  respect  to  personal  decisions 
have  never  existed.  There  would  have  been  no  purpose  to 
those  documents,  since  they  would  not  have  continued  after 
the  mental  incapacity  of  the  donor.  The  Committee 
recommends  changing  the  law  to  permit  persons,  when 
capable,  to  appoint  personal  attorneys  with  powers  to  make 
personal  decisions  on  their  behalf,  in  the  event  that  they 
become  mentally  incapable.  Like  powers  of  attorney  over 
property,  a  capable  person  would  be  allowed  to  decide  the 
extent  of  the  powers  conferred  on  the  attorney. 

Safeguards  are  recommended  to  assure  that  these  powers 
of  attorney  for  personal  care  are  not  used  to  deprive  a 
person  who  is  mentally  capable  of  the  right  to  decide  for 
him  or  herself.  Before  an  attorney  could  use  the  personal 
powers  in  the  document,  the  persons  chosen  by  the  grantor 
or  two  professionals  would  be  required  to  find  that  the 
grantor  was  mentally  incapable  in  that  respect.  There 
could  be  ultimate  recourse  to  the  courts  to  determine 
highly  contentious  issues. 

The  use  of  these  personal  powers  will  permit  those 
concerned  about  the  kinds  of  personal  decisions  that  might 
be  made  for  them  to  set  out  their  intentions  in  order  to 
guide  their  attorneys.  Of  course,  attorneys  cannot  follow 
instructions  that  would  result  in  illegal  acts. 

Undoubtedly,  there  will  be  fears  about  how 
self-determination  v/ill  be  exercised  by  persons  creating 
personal  powers  of  attorney.  Like  other  once  contentious 
issues,  for  example,  one  person/one  vote,  there  may  be 
difficulty  in  accepting  the  principles  of  personal 
responsi bility . 

The  Committee's  view  is  that,  where  possible,  the 
decision  made  by  a  substitute  decision  maker  should  be 
authentic,  i.e.,  it  should  be  a  decision  taking  into 
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account  the  values  of  the  person  who  is  mentally 
incapable.  In  some  cases,  where  an  individual  has  never 
had  mental  capacity  or  where  the  substitute  decider  has 
not  personally  known  the  individual  and  there  are  no 
family  to  assist  in  an  understanding,  authenticity  will  be 
unattainable.  However,  by  striving  for  authentic 
substitute  decisions,  the  Committee  believes  that  it  will 
be  working  towards  achieving  respect  for  individual 
differences . 


3 .  Community  Living  through  Access  to  Support 

Human  beings  are,  in  large  part,  social  creatures  who 
must  live  as  members  of  communities.  By  community,  we 
mean  a  social  group,  whose  members  reside  in  a  particular 
locale.  Moving  individuals  from  their  community  to  care 
facilities  outside  that  community,  no  matter  how  well 
intended  or  how  well  managed,  is  often  detrimental  to 
their  well  being.  Many  groups,  in  the  past,  have 
recognized  this  by  using  ostracism,  or  removal  from  the 
community,  as  the  ultimate  penalty  for  nonconformity. 

Noninterference  with  liberty  does  not  necessitate 
neglect.  Self-determination  is  not  inconsistent  with 
support.  For  community  living  to  be  a  reality  for 
mentally  disadvantaged  persons,  there  must  be  access  to 
supportive  services.  The  services  must  assist  individuals 
to  exercise  their  intellectual  capacities.  This  Committee 
believes  that  the  provision  of  that  support  is  the  most 
important  action  the  government  can  take  for  persons  who 
are  mentally  disadvantaged.  Without  supportive  services, 
there  will  be  excessive  resort  to  guardianship  legislation. 
Consequently,  there  will  be  unnecessary  interference  with 
liberty  and  disregard  for  self-determination. 
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We  live  In  a  welfare  state.  Essentially,  it  means  the 
community  is  willing  to  support  and  assist  persons  to  gain 
access  to  at  least  the  necessities  of  life.  Family  and 
disability  allowances,  welfare,  subsidized  housing,  legal 
aid,  universal  medical  and  hospital  care  are  a  few 
manifestations  of  our  welfare  state. 

The  major  beneficiaries  of  the  welfare  state  are  not 
the  handicapped.  Doctors,  dentists,  lawyers,  teachers, 
architects,  professional  engineers,  psychologists,  social 
workers,  technologists,  and  all  of  us  who  have  prospered  in 
this  society  have  been  educated,  trained  and  supported  by 
the  state.  Medical  services  have  been  supplied.  Property 
has  been  protected.  Dishonesty  in  the  trading  markets  has 
been  scrutinized.  For  most  persons,  our  welfare  state  has 
provided  opportunities  to  exercise  liberty. 

As  minor  beneficiaries  of  the  welfare  state,  persons 
who  are  physically  and/or  mentally  handicapped  have  paid  a 
price  for  support.  This  has  often  involved  a  surrender  of 
self-determination  and  segregation  from  the  community. 

Creating  opportunities  to  exercise  liberty  should  be 
the  objective  of  community  services  for  persons  who  are 
mentally  handicapped.  Finally,  opportunities  are  being 
created  for  persons  who  are  physically  disabled. 

Wheelchair  ramps,  transportation,  closed-capt ioned 
broadcasting,  and  employment  opportunities  are  allowing 
people  who  are  physically  handicapped  to  be  members  of  the 
larger  community.  One  major  application  of  this  principle 
now  provides  opportunities  for  the  persons  who  are 
identified  as  de velopmentally  handicapped  (formerly 
referred  to  as  mentally  retarded). 

Good  news  is  seldom  reported.  Whether  it  is  a  feature 
of  human  nature  or  a  cultural  phenomenon,  we  seldom  observe 
what  is  going  right.  Adults  who  are  identified  as 
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de velopmentally  handicapped  who  once  lived  in  residential 
care  facilities  are  now  living  in  the  community.  Some  of 
these  persons  are  in  group  homes;  others  are  in  apartments. 
These  individuals  are  experiencing  richer  lives.  Many  are 
making  their  own  decisions  and  exercising  life  skills  that 
they  were  thought  incapable  of  exercising.  Most  of  them 
were  determined  to  be  mentally  incompetent. 

How  was  this  accomplished?  The  Ministry  of  Community 
and  Social  Services  and  community  agencies  worked  together 
to  achieve  this  objective.  Community  residential 
facilities  have  been  created,  and  social  services  and 
vocational  training  programs  developed.  However,  a 
component  without  which  the  transition  v/ould  not  have  been 
successful  was  the  establishment  of  the  Adult  Protective 
Services  Program. 

The  Adult  Protective  Services  Program  began  in  1974. 

The  earlier  "Hamilton  Project"  suggested  that  the  needs  of 
persons  who  are  identified  as  developmentally  handicapped 
were  largely  social  rather  than  legal,  and  that  it  was  more 
important  to  establish  a  service  system  to  provide 
supervision  and  follow  up  than  to  develop  an  elaborate 
system  for  legal  guardianship.  The  Adult  Protective 
Service  Program  was  designed  to  create  this  alternative  by 
providing  direct  services  to  individual  adults.  Adult 
protective  service  workers  are  employed  and  supervised  by 
local  generic  (e.g.  Y.M.C.A.,  Public  Health)  or  specialized 
(e.g.  an  association  for  community  living)  agencies,  which 
are  funded  100%  for  this  service  by  the  Ministry  of 
Community  and  Social  Services. 

The  Adult  Protective  Services  Program  is  available  only 
to  adults  who  are  identified  as  developmentally  handicapped 
and  are  eighteen  or  more  years  of  age,  who  live,  or  are 
expected  to  live  with  some  degree  of  independence  in  a 
community  setting  but  who  need  social  support. 
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A  Major  Example  -  The  Adult  Protective  Services  Program 

The  service  is  provided  on  a  professional-client 
basis.  The  adult  protective  service  worker  does  not  have 
guardianship  or  custodial  authority  for  his  or  her  client. 
The  client  is  not  compelled  to  accept  any  service.  The 
client  may  discontinue  the  relationship  with  the  adult 
protective  service  worker.  While  the  service  continues, 
the  adult  protective  service  workers  are  expected  to  make 
needed  services  available  to  their  clients.  The  APSWs 
perform  the  following  functions: 

Lifeskills  Counselling:  The  APSW  may  teach  the  client, 
where  no  other  resources  are  available,  daily  living 
skills  such  as  budgeting,  hygiene  or  use  of  transport¬ 
ation,  so  that  the  client  may  become  more  independent. 

Medical/Dental  Care  Co-ordination:  The  APSW  ensures 
that  medical  and  dental  care  visits  are  scheduled 
regularly . 

Accommodation:  The  APSW  provides  counselling  and 

guidance  to  the  client  in  locating,  securing  and 
retaining  suitable  accommodation. 

Temporary  Money  Management:  The  APSW  may  manage  money 
provided  under  various  welfare  assistance  acts  on  a 
short-term  basis,  while  the  client  is  being  trained  in 
money  management. 

Case  Management:  The  APSW  links  the  client  to  various 
service  agencies  to  ensure  that  needed  services  are 
effectively  provided. 

Advocacy:  The  APSW  speaks  for  clients  in  dealing  with 

community  agencies  providing  services  and  landlords  to 
ensure  that  the  client's  rights  are  not  comprom.ised . 
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If  a  client  is  involved  in  a  legal  proceeding,  the  APSW 
helps  his  or  her  client  to  understand  what  is  happening. 

Crisis  Management:  The  APSW  is  on  call  in  case  of  a 
major  crisis  in  the  life  of  a  client.  This  assistance 
in  coping  with  the  emotional  distress  allows  the  client 
to  continue  to  live  in  the  community. 

The  services  of  the  APSW  are  provided  in  a  non¬ 
threatening  environment,  for  example,  the  client's  home. 
Through  the  provision  of  these  services,  a  client  can  live 
a  more  normal  life  as  part  of  the  general  community. 

The  deinstitutionalization,  or  normalization,  of 
persons  who  are  identified  as  de velopmentally  handicapped 
contrasts  with  the  experience  of  psychiatric  patients  who 
were  returned  to  the  community.  For  most  psychiatric 
patients,  there  are  no  similar  services.  Those  with  head 
injuries  may  also  lack  support.  Many  seniors  who  are 
mentally  handicapped,  though  provided  with  a  number  of 
community  services,  do  not  have  the  assistance  of  community 
workers  to  support  them  in  making  their  own  choices. 

A  critical  need  is  the  development  of  a  system  of 
services  to  support  the  mental  capacity  of  persons  who  are 
mentally  handicapped  who  lack  social  support  to  make 
decisions.  Without  such  support,  many  psychiatric  patients 
will  continue  to  exist  in  a  revolving  door  leading  back  to 
the  psychiatric  facilities.  Many  with  head  injuries  will 
be  unable  to  establish  lives  in  the  community.  The  elderly 
at  risk  will  require  staggering  numbers  of  facilities  in 
which  they  can  be  given  care.  Even  if  society  can  afford 
the  financial  costs  of  inaction,  it  cannot  afford  the  loss 
of  freedom,  self-determination  and  the  exclusion  of 
individuals  from  the  community  that  will  result  from 
failure  to  act. 

(Much  of  the  above  is  taken  from:  A  Guide  for  the  Adult 
Protective  Service  Worker,  Ministry  of  Community  and  Social 


Services,  December  1982). 
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I  A  PUBLIC  SAFETY  NET 


There  exists  in  the  office  of  the  Public  Trustee  a 
safety  net  to  make  property  decisions  where  a  person 
becomes  mentally  incapacitated,  with  no  family  or  friends 
empowered  to  manage  the  property.  The  office  was  created 
in  1919  as  a  public  service  for  the  disadvantaged  in  need 
of  estate  management.  Today  the  Public  Trustee  performs 
numerous  functions,  although  property  management  remains 
its  major  role.  Under  the  Mental  Incompetency  Act,  the 
Public  Trustee  can  be  appointed  committee  or  manager  of  an 
incompetent  person's  estate.  Under  the  Mental  Health  Act 
and  the  Developmental  Services  Act,  the  office  becomes  a 
person's  committee  when  the  person  is  medically  certified 
as  incapable  of  managing  property.  The  Public  Trustee  may- 
take  an  appointment  as  someone's  attorney,  be  granted 
letters  probate,  be  appointed  trustee  of  a  will  and  act  as 
litigation  guardian.  The  office  also  administers  and 
oversees  charities. 

There  is  a  critical  need  for  the  establishment  of  a 
public  office  to  serve  as  safety  net  for  persons  who  are 
mentally  incapable  who  are  without  family  or  friends  to 
act  for  them  in  making  necessary  personal  care  decisions. 

There  is  a  particular  need  for  a  public  safety  net 
where  an  individual  who  is  mentally  incapacitated  is  being 
abused  or  neglected  by  those  who  have  responsibility  for 
the  care  of  the  individual.  The  number  of  such  cases 
reported  is  growing,  especially  among  the  elderly.  At 
present,  there  is  no  public  official  who  can  apply  to 
court  for  guardianship.  Public  health  and  social  agency 
officials'  hands  are  tied  as  they  are  without  jurisdiction 
to  act.  A  Public  Guardian  and  Trustee's  office  would  fill 
this  void.  Evidence  of  abuse  or  neglect  could  be  gathered 
by  those  public  officials  who  discover  it  and  presented  to 
the  Public  Guardian  and  Trustee  for  the  purposes  of  an 
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application  to  court.  Under  the  court  ordered  guardianship, 
individuals  in  need  of  protection  who  are  mentally 
incapable  and  for  whom  no  less  intrusive  procedure  would 
be  sufficient  could  be  removed  to  places  of  safety. 

The  Committee  believes  that  the  Public  Guardian  and 
Trustee  ought  to  have  a  major  role  in  screening  applicants 
for  conservator  and  guardian.  The  office  should  also  have 
an  advisory  role  and  the  duty  of  monitoring  the  decisions 
made  by  conservators,  personal  attorneys  and  guardians  and 
intervening  where  there  is  risk  to  an  individual.  If 
conflicts  arise  between  substitute  decision  makers,  the 
Public  Guardian  and  Trustee  should  be  mandated  to  mediate 
disputes  between  private  parties  to  avoid  unnecessary 
court  applications. 

Set  out  below  are  the  Committee's  recommendations  for 
the  establishment  of  an  expanded  public  safety  net,  namely 
a  Public  Guardian  and  Trustee,  Each  recommendation  or  set 
of  recommendations  is  preceded  by  a  brief  discussion  which 
identifies  the  reasoning  and  policy  behind  the  position 
advocated , 

The  last  set  of  recommendations,  emergency  entry,  is 
separate  from  those  dealing  with  the  Public  Guardian  and 
Trustee,  A  significant  number  of  individuals  are  in 
urgent  need  of  immediate  medical  attention.  These  are 
people  who  have  not  made  arrangements  for  someone  to  gain 
access  to  their  residences  in  the  event  of  crisis  or  whose 
arrangements  have  failed.  Recommendations  2.0  to  2.2 
address  the  issues  of  emergency  entry  of  a  residence  in 
these  situations  where  access  is  required  to  determine  the 
existence  of  a  medical  crisis. 
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A  Public  Guardian  And  Trustee 

A.  An  Expanded  Public  Safety  Net 

An  important  part  of  the  Committee's  mandate  to  review 
the  law  governing,  and  related  to,  substitute  decision 
making  for  persons  who  are  mentally  incapacitated  has  been 
a  review  of  personal  guardianship.  From  the  outset  of 
deliberations.  Committee  members  acknowledged  that  the 
existing  public  safety  net,  in  the  Public  Trustee,  does 
not  meet  some  of  the  major  needs  of  the  mentally 
disadvantaged  who  are  without  supportive  family  and 
friends  or  are  being  exploited,  abused  or  neglected.  The 
Committee  feels  that  it  is  essential  to  establish  a  Public 
Guardian  in  Ontario.  The  draft  Substitute  Decisions  Act 
sets  out  the  functions  to  be  performed  by  the  proposed 
Public  Guardian  and  Trustee. 

The  Committee  feels  that  it  is  reasonable  to  expand 
the  office  of  the  Public  Trustee  to  establish  a  Public 
Guardian's  office.  In  this  Report  the  combined  office  is 
called  the  Public  Guardian  and  Trustee.  From  a  practical 
perspective,  the  existing  administrative  structure  can  be 
utilized  to  reduce  set-up  time  and  cost.  More  importantly, 
the  office  has  invaluable  experience  dealing  with  and  on 
behalf  of  persons  who  are  mentally  incapable  and  their 
family  and  friends,  as  well  as  with  physicians,  social 
workers,  public  health  officials,  social  service  agencies, 
etc.  Again  from  a  practical  standpoint,  a  combined  office 
would  most  efficiently  and  expeditiously  handle  cases 
where  a  person  requires  both  conservatorship  and 
guardianship . 

The  new  office  should  be  organized  as  two  Divisions, 
the  Public  Guardian  Division  and  the  Public  Trustee 
Division.  The  Public  Trustee  Division  would  perform  the 
functions  now  performed  by  the  Public  Trustee  and  the 


59 


Public  Guardian  Division  would  perform  those  functions 
related  to  the  person  as  set  out  in  the  Subst i tute 
Decisions  Act. 

Pursuant  to  this  scheme/  the  Public  Guardian  and 
Trustee  would  continue  to  operate  as  a  corporation  sole 
under  the  name  "Public  Guardian  and  Trustee  of  Ontario". 
This  would  maintain  both  the  office's  legal  integrity  and 
independent  operation  vis-a-vis  the  Ministry  of  the 
Attorney  General. 

The  Comimittee  recommends: 

1.0  There  should  be  an  office  of  Public  Guardian  to 
be  a  public  safety  net  for  persons,  without 
family  and  friends  to  act,  who  are  mentally 
incapable  of  personal  care  and  as  a  result  will 
suffer  detrimental  consequences  unless  there  is 
someone  authorized  to  make  necessary  decisions 
for  them.  It  should  have  a  mandate  to:  apply  to 
court  for  guardianship;  act  as  substitute  medical 
decision  maker  of  the  last  resort;  and  have 
supervisory  responsibilities  over  attorneys  for 
personal  care  and  private  guardians. 

1.1  The  new  office  should  be  combined  with  the  office 
of  Public  Trustee.  It  should  continue  to  perform 
the  financial  and  administrative  functions  now 
performed  by  the  Public  Trustee  for  persons 
incapable  of  managing  property  and,  in  addition, 
functions  conferred  on  the  Public  Guardian  and 
Trustee  by  the  substitute  decision  legislation. 

1.2  The  office  should  be  organized  as  two  Divisions, 
the  Public  Guardian  Division  and  the  Public 
Trustee  Division. 
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B.  Service-Oriented  and  Active 

One  criticism  levied  against  the  existing  Public 
Trustee's  office  has  been  that  it  is  not  service-oriented. 
The  Committee  agrees  and  recommends  that  the  office  become 
more  approachable  by  promoting  its  services  and  assisting 
persons  in  their  use  of  its  services. 

The  Public  Guardian  and  Trustee  should  develop  and 
prepare  educational  materials  and  conduct  and  participate 
in  public  information  programs  to  inform  the  public  about 
the  functions  of  the  office.  As  well,  manuals  for  the 
guidance  of  conservators,  guardians  and  attorneys  should 
be  produced  and  made  available  to  persons  acting  in  those 
capacities.  In  this  way,  individuals  subject  to  the 
proposed  legislation  and  those  empowered  under  it  would 
have  a  clear  understanding  of  their  rights,  duties  and 
obi igat ions . 

For  the  Public  Guardian  and  Trustee's  office  to  be 
truly  service-oriented,  staff  would  have  to  possess  a 
great  awareness  of  human  needs  in  order  to  effectively 
interact  with  and  assist  those  people  for  whomi  the  office 
is  guardian.  Social  workers  and  other  service 
professionals  would  be  needed  as  part  of  the  staff. 

The  Committee's  proposals,  if  implem.ented ,  would 
require  major  change.  From  an  office  that  is  reactive 
under  existing  lav7,  it  must  become  an  office  capable  of 
acting  quickly  in  all  parts  of  the  province  to  prevent 
serious  harm  to  mentally  incapable  persons.  It  is  crucial 
that  the  expanded  office  be  provided  with  adequate  staff 
and  funding.  Much  depends  on  the  expeditious  and  skilful 
discharge  by  the  Public  Guardian  and  Trustee's  office  of 
its  more  active  role. 
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The  office's  new  active  role  would  be  manifested  in 
emergency  situations  involving  exploitation,  abuse  or 
neglect  of  persons  who  are  mentally  incapable.  The  draft 
requires  the  Public  Guardian  and  Trustee  to  make  an 
application  to  the  District  Court  for  temporary 
conservatorship  or  guardianship  when  it  is  felt  that  a 
person  is  incapable  and  prompt  action  is  required  to 
provide  necessaries  to  the  person  or  preserve  his  or  her 
property  or  in  respect  of  any  matter  seriously  affecting 
the  person.  The  Public  Guardian  and  Trustee's  appointment 
as  temporary  conservator  or  guardian  would  protect  those 
persons  not  mentally  capable  of  extricating  themselves 
from  their  situation. 

When  resort  is  made  to  the  court  under  these  emergency 
circumstances  and  in  situations  where  crucial  substitute 
decisions  regarding  treatment  are  necessary,  a  speedy 
determination  by  the  court  of  whether  to  appoint  a 
guardian  is  required.  Concern  has  been  expressed  that  the 
judicial  model  is  too  slow. 

The  Committee  has  received  assurance  from  the  Chief 
Judge  of  the  District  Court  that  the  Court  will  be  ready 
and  willing  to  carry  out  the  intentions  of  the  draft 
provisions  and  that  District  Court  judges  will  appreciate 
the  gravity  of  the  applications  and  will  be  available  to 
hear  them  throughout  the  province.  The  rapidity  with  which 
interim  injunctions  can  be  obtained,  even  in  hotly 
contested  labour  disputes,  clearly  demonstrates  that  the 
judicial  model  is  not  unnecessarily  cumbersome  when  the 
appropriate  legal  remedies  are  in  place. 

The  success  of  the  the  judicial  process  also  depends 
on  the  ability  of  counsel  to  diligently  pursue  the 
achieving  of  the  remedy.  It  is,  therefore,  imperative  that 
staff  of  the  Public  Guardian  and  Trustee's  office  be 
experienced  and  familiar  with  bringing  forward  these 
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matters  rapidly  for  judicial  determination.  Equipping  the 
office  to  perform  this  vital  function  is  one  which  must 
receive  the  highest  priority  from  the  Ministry  of  the 
Attorney  General  if  the  government  proceeds  with  the 
legislation.  It  will  require  careful  attention,  so  that 
well-trained  lawyers  with  supportive  services  are 
available  throughout  the  province. 

An  active  Public  Guardian  and  Trustee,  in 
conjunction  with  a  responsive  judiciary,  would  provide 
protection  for  individuals  who  are  mentally  incapable  who 
are  being  abused,  exploited  or  neglected  or  who  require  a 
substitute  decision  about  treatment. 

An  active  Public  Guardian  and  Trustee  would  also  be 
valuable  in  protecting  recluses  who  are  mentally  incapable 
of  personal  care  and  are  suffering  serious  illness  or 
injury.  Public  health  officials  report  that  there  are 
increasing  numbers  of  mentally  incapable  recluses  in  both 
urban  and  rural  Ontario.  The  medical  officers  of  health 
and  the  public  health  nurses  and  others  on  the  staff  of 
these  offices  are  frustrated  in  their  efforts  to  prevent 
serious  harm  from  coming  to  those  who  refuse  offers  of 
assistance  but  who  are  mentally  incapable  of  deciding 
whether  to  accept  or  refuse  help.  This  frustration  is 
exacerbated  by  the  public  expectation  of  action  by  health 
officials  which  have  been  expressed  in  recommendations  of 
coroners'  juries. 

The  Committee  believes  that  its  proposals  constitute  a 
balanced  approach  that  will  protect  individual  freedom 
while  responding  to  the  needs  of  those  who  are  mentally 
incapable  of  choice  and  are  at  serious  risk.  The  Public 
Guardian  and  Trustee's  office  and  the  necessity  of 
presenting  evidence  to  the  District  Court  in  an 
application  would  provide  protection  for  the  liberty  and 
security  of  individuals  who  are  mentally  capable  and 
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choose  to  reject  society's  assistance.  The  existence  of 
the  safety  net  in  the  form  of  a  responsible  office  capable 
of  evaluating  the  evidence  and  bringing  that  evidence  to 
court  is  vital  to  assure  that  society  in  its  eagerness  to 
help  does  not  trample  on  the  rights  of  individuals. 

The  new  roles  as  service-oriented  and  as  active 
guardian  for  persons  who  are  mentally  incapable  at  serious 
risk  will  require  significant  additional  funding.  A 
responsive  well-staffed  and  well-funded  Public  Guardian's 
office  is  essential  to  prevent  tragic  situations  from 
developing  and  continuing. 

The  Committee  recommends: 

1.3  The  office  of  Public  Guardian  and  Trustee  should 
be  oriented  to  providing  a  more  personal 
service-oriented  role  than  the  existing  Public 
Trustee  office. 

1.4  The  office  of  Public  Guardian  and  Trustee  should 
be  organized  to  respond  quickly  to  serious 
situations  in  all  areas  of  the  province, 
particularly  where  individuals  are  being  abused, 
neglected  or  exploited  or  where  individuals  who 
are  mentally  incapable  are  in  need  of  a 
substitute  decision  about  treatment. 
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C.  Advisory  Committees 

Under  the  Public  Trustee  Act^  an  advisory  committee 
constituted  by  the  Lieutenant  Governor  in  Council,  may 
make  suggestions  and  recommendations  with  regard  to  the 
general  policy  respecting  the  management  and  conduct  of 
the  office.  The  Committee  recommends  that  an  Advisory 
Committee  on  Financial  Administration  be  continued.  It 
should  be  reconstituted  to  provide  greater  input  from 
bankers,  financiers  and  the  private  trust  bar.  As 
conservator  for  many  individuals,  acting  for  a  fee,  the 
draft  legislation  requires  that  the  Public  Guardian  and 
Trustee  exercise  in  the  management  of  the  property,  the 
degree  of  care,  diligence  and  skill  that  would  be 
exercised  by  persons  in  the  business  of  managing  estates. 
To  do  so,  the  Public  Guardian  and  Trustee  must  have  access 
to  that  expertise. 

An  Advisory  Committee  on  Guardianship  should  be 
established.  It  should  be  composed  of  the  Public  Guardian 
and  Trustee  and  persons  appointed  by  the  Lieutenant 
Governor  in  Council,  nominated  by  organizations 
representing  the  range  of  persons  most  affected  by  and 
interested  in  the  draft  substitute  decisions  legislation. 
Most  of  these  consumer  organizations  are  represented  on 
this  Advisory  Committee.  The  Public  Guardian  and  Trustee's 
office  would  benefit  from  the  expertise  of  these 
organizations  in  the  development  of  policies  to  meet  the 
public  need.  The  Committee  should  not  have  access  to 
information  about  or  participate  in  decisions  affecting 
individuals . 

Both  Advisory  Committees  should  report  annually  to  the 
Attorney  General. 


The  Committee  recommends: 
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1.5  There  should  be  an  Advisory  Committee  on 
Financial  Administration.  It  should  be  made  up  of 
the  Public  Guardian  and  Trustee,  one  member  from 
the  Ministry  of  the  Attorney  General,  one  member 
from  the  Ministry  of  Treasury  and  Economics,  two 
representatives  of  the  investment  community  who 
are  not  employed  by  the  government,  and  a 
representative  of  the  private  trust  bar. 

1.6  There  should  be  an  Advisory  Committee  on 
Guardianship  composed  of  the  Public  Guardian  and 
Trustee  and  persons  appointed  by  the  Lieutenant 
Governor  in  Council,  nominated  by: 

—  an  organization  representing  persons  who  are 
identified  as  de velopmentally  handicapped; 

—  an  organization  representing  those  concerned 
about  the  protection  of  civil  liberties; 

—  an  organization  representing  present  or  former 
psychiatric  patients; 

—  an  organization  representing  the  elderly; 

--  an  organization  advocating  on  behalf  of  people 
who  are  handicapped; 

--  an  organization  representing  those  suffering 
from  neurological  disorders. 

1.7  Each  of  the  Committees  may  make  suggestions  and 
recommendations  with  regard  to  the  policies 
respecting  the  management  and  conduct  of  the 
office  of  Public  Guardian  and  Trustee,  as  it 
considers  advisable. 
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1.8  Each  Committee  should  make  an  annual  report  to 
the  Attorney  General. 


D.  Medical  and  Human  Service  Experts 

The  third  area  in  which  advice  from  outside  experts 
will  be  required  is  consent  to  psychiatric  and  medical 
treatment.  Part  of  the  Public  Guardian  and  Trustee's  role 
under  the  Substitute  Decisions  Act  is  to  make  substitute 
decisions  respecting  treatment  for  persons  found  to  be 
mentally  incapable  of  consent.  The  Public  Guardian  and 
Trustee  will  be  a  member  of  the  Ontario  bar  and  will 
likely  not  have  training  or  experience  in  this  area. 
Medical  experts  should  then  be  retained  to  provide  medical 
advice  to  the  Public  Guardian  and  Trustee  when  the  office 
must  make  such  decisions.  The  Public  Guardian  and  Trustee 
should  also  have  authority  to  retain  the  expertise  of 
other  human  service  professionals  to  assist  in  determining 
if  a  non-medical  response  might  be  more  appropriate  in  a 
particular  case. 

The  Committee  recommends: 

1.9  The  office  of  Public  Guardian  and  Trustee  should 
be  authorized  to  retain  medical  experts  to  advise 
it  regarding  medical  and  psychiatric  treatment 
and  authorized  to  retain  other  human  service 
experts  to  advise  the  office  regarding 
appropriate  non-medical  responses,  for  persons 
who  are  mentally  incapable  for  whom  it  must  make 
decisions  under  the  Act. 
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E.  Duty  of  Confidentiality/Obligation  to  Report 

Those  connected  with  the  Public  Guardian  and  Trustee 
should  preserve  secrecy  with  respect  to  the  personal 
affairs  or  property  of  a  person  for  whom  the  office  has  a 
duty  to  act.  Confidentiality  must  be  maintained  because 
of  the  fiduciary  relationship  created  by  the  continuing 
power  of  attorney  and  conservatorship  and  the  similar 
relationship  and  obligations  created  by  personal  power  of 
attorney  and  guardianship. 

Exceptions  to  this  general  rule  should  be  at  the 
discretion  of  the  Public  Guardian  and  Trustee.  Information 
to  be  released  to  a  third  party  must  be  of  benefit  to  the 
person  for  v/hom  the  office  has  a  duty  to  act  or  necessary 
for  the  administration  of  legislation  or  in  connection 
with  legal  proceedings.  Provisions  in  The  Equality  Rights 
Statute  Law  Amendment  Act^  1986^  respecting  the  release  of 
psychiatric  patient  records  in  the  possession  of  the 
office,  should  have  precedence  over  the  confidentiality 
provisions . 

The  Freedom  of  Information  and  Protection  of  Privacy 
Act,  1987  will  also  prevail  over  the  new  Public  Guardian 
and  Trustee  legislation.  The  release  of  records  from  the 
office  will  be  subject  to  the  Act's  provisions,  unless  the 
enabling  legislation  expressly  authorizes  disclosure. 
Therefore,  it  is  necessary  to  set  out  in  the  Act 
establishing  the  Public  Guardian  and  Trustee  the  power  to 
disclose  personal  information  to  third  parties  and  the 
circumstances  under  which  the  power  may  be  exercised  [see 
S.O.  1987,  C.25,  cl.21(l) (d) ] . 

In  addition  to  a  duty  of  confidentiality,  the 
Committee  feels  that  the  office  of  Public  Guardian  and 
Trustee  should  fulfill  a  reverse  obligation  to  report 
public  information  on  request.  Presently,  there  is  no 
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register  of  persons  appointed  by  the  courts  to  make 
property  or  personal  decisions  for  others.  Appointments 
are  recorded  in  each  District  Court  and  consequently  there 
is  no  way  of  quickly  or  easily  ascertaining  the  number  and 
authority  of  committees  of  the  estate  and  person.  It  is 
important  that  those  who  have  authority  to  make  substitute 
decisions  for  persons  who  are  mentally  incapable  be 
identifiable  and  accountable.  The  Committee  feels  the 
office  of  Public  Guardian  and  Trustee  should  act  as  a 
public  register  of  validated  attorneys  for  personal  care, 
statutory  and  court-appointed  conservators  and  guardians. 

The  Committee  recommends: 

1.10  A  duty  of  confidentiality  should  apply  to  those 
connected  with  the  office  of  Public  Guardian  and 
Trustee  such  that  the  office  shall  preserve 
confidentiality  with  respect  to  the  personal 
affairs,  or  property,  of  a  person  for  whom  the 
office  has  a  duty  to  act. 

1.11  The  Public  Guardian  and  Trustee  should  be 
expressly  authorized  to  disclose  personal 
information  to  third  parties  where  the  information 
is  of  benefit  to  the  person  for  whom  the  office 
has  a  duty  to  act  or  is  necessary  for  the 
administration  of  relevant  legislation  or  where 
required  by  law. 

1.12  The  Public  Guardian  and  Trustee  should  be  required 
to  inform  the  public  on  request  of  the  existence 
of  a  statutory  or  court-appointed  conservator,  an 
attorney  for  personal  care  whose  authority  is 
validated,  or  a  guardian;  the  name  of  the 
conservator,  attorney  for  personal  care  whose 
authority  is  validated,  or  guardian;  and  the 
extent  of  the  authority  of  the  conservator, 
attorney  or  guardian. 
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F.  Mediation 

Conflicts  will  arise  between  private  individuals 
making  personal  decisions  for  an  incapable  person  and 
those  making  property  decisions  for  that  individual.  To 
avoid  unnecessary  applications  to  the  courts  to  resolve 
contentious  issues,  the  Substitute  Decisions  Act  mandates 
the  Public  Guardian  and  Trustee  to  mediate  conflicts  where 
it  is  not  involved  as  a  party.  The  Committee  recommends 
that  the  office  be  authorized  to  mediate  other  conflicts 
that  arise  in  the  performance  of  its  duties,  again  to 
avoid  unnecessary  resort  to  courts  as  a  dispute-resolution 
mechanism. 

The  Committee  recommends: 

1.13  The  Public  Guardian  and  Trustee  should  be 

authorized  to  mediate  disputes  between  private 
parties  that  arise  under  the  legislation. 


Emergency  Entry 

The  establishment  of  a  public  safety  net  in  the  Public 
Guardian  and  Trustee  offers  a  balanced  approach  to 
addressing  most  situations  where  a  personal  care  problem 
exists,  voluntary  efforts  to  remedy  it  have  failed  and 
there  are  grounds  to  believe  that  the  person  is  mentally 
incapable  of  making  personal  care  decisions.  Public  health 
authorities  would  be  able  to  call  on  the  Public  Guardian 
and  Trustee  to  make  an  application  to  court  for  guardian¬ 
ship  or  in  critical  situations,  temporary  guardianship. 

Nevertheless,  not  all  cases  where  an  individual  is,  or 
becomes,  at  imminent  risk  of  serious  physical  harm  or 
death  can  be  predicted.  Individuals  living  alone  who  are 
mentally  capable  can,  for  example,  fall  and  be  rendered 
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helpless,  or  become  unconscious  through  a  reaction  to 
medication.  This  can  happen  whether  an  individual  is 
thirty  or  eighty  years  of  age. 

The  law  does  not  permit  entry  to  private  residences 
without  the  consent  of  the  occupier,  that  is,  the 
resident.  Police  officers,  to  enter  premises,  must  have 
reasonable  and  probable  grounds  to  believe  that  an 
occupant  has  committed,  or  is  about  to  commit,  an 
indictable  offence  (Criminal  Code,  R.S.C.  1970,  c.  C-34, 
S.450).  Therefore,  if  a  person  has  not  made  arrangments  to 
enable  others  to  gain  access  to  the  residence,  or  if  those 
arrangements  fail,  medical  officers  of  health  (and  police 
or  others)  have  to  break  the  law  by  becoming  trespassers, 
in  order  to  save  the  life  of  the  person.  Technically, 
then,  trespass  is  the  practice  of  the  MOH  in  these 
emergency  situations. 

Statutory  authority  is  needed  to  allow  public  health 
authorities  to  enter  private  residences  where  there  is  no 
opposition  and  there  is  reason  to  believe  a  medical 
emergency  exists.  The  Committee  recommends  that  the  Healt h 
Protection  and  Promotion  Act  be  amended  to  authorize  a 
medical  officer  of  health  to  investigate  the  existence  of 
a  medical  emergency.  The  medical  officer  of  health  should 
justify  forcible  entry  to  the  occupier  of  the  residence 
and  to  the  Public  Guardian  and  Trustee.  The  justification 
should  demonstrate  that  there  were  reasonable  grounds  to 
believe  that  a  person  was  at  imminent  risk  of  serious  harm 
or  death,  reasonable  efforts  were  made  to  obtain 
permission  to  enter  and  there  has  been  no  indication  that 
entry  or  assistance  is  unwelcome  by  an  occupier  of  the 
residence.  The  least  destructive  method  of  gaining  entry 
should  be  employed  at  all  times. 

This  Recommendation  is  intentionally  very  narrow.  It 
is  not  intended  to  permit  authorities  to  gain  access  over 
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the  protests  of  a  resident.  If  the  person  has  the  strength 
to  indicate  that  entry  or  assistance  is  unwelcome#  the 
authorities  will  usually  have  time  to  attempt  to  convince 
the  person  to  allow  voluntary  access#  or  where  there  is 
sufficient  evidence#  to  seek  other  legal  courses  of 
action#  such  as  temporary  guardianship.  It  is  not 
intended  to  permit  medical  assistance  against  the  wishes 
of  the  resident.  Where#  after  entry  is  gained#  an 
investigation  reveals  that  a  medical  emergency  exists#  the 
law  permits  action  to  be  taken.  That  law  does  not  permit 
a  person  who  is  mentally  capable  to  be  treated  against  his 
or  her  expressed  wishes.  The  Recommendation  is  not 
intended  as  a  means  to  coerce  "voluntary"  compliance.  If 
the  resident  asks  the  MOH  to  leave  after  the  entry#  the 
MOH  would  be  required  to  leave. 

The  presentation  of  the  justification  to  the  Public 
Guardian  and  Trustee  would  result  in  the  compilation  of 
statistics  on  use  of  the  authority  and  provide  a  basis  for 
further  analysis  of  the  frequency  and  distribution  of 
emergency  situations. 

The  Committee  recommends: 

2.0  The  Health  Protection  and  Promotion  Act#  S.O. 
1983#  c.lO#  should  be  amended  to  authorize  a 
medical  officer  of  health#  and  those  acting  under 
his  or  her  authority#  to  forcibly  enter  a  private 
residence  to  investigate  the  existence  of  a 
medical  emergency  where: 

—  the  MOH  has  reasonable  grounds  to  believe  that 
a  person  in  the  residence  is  at  imminent  risk 
of  serious  physical  harm  or  death#  and 

--  all  efforts#  reasonable  in  the  circumstances# 
have  been  made  to  obtain  permission  to  enter# 
and 
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--  there  has  been  no  response  from  an  occupant  of 
the  residence  to  indicate  that  entry  or 
assistance  is  unwelcome,  and 

—  the  least  destructive  method  of  gaining  entry 
has  been  employed  by  the  MOH. 

2.1  The  MOH  should  be  required  to  give  justification 
for  the  forcible  entry  to  the  person  who  is 
believed  to  be  at  risk  and  to  any  other  occupier 
of  the  residence  and  to  the  Public  Guardian  and 
Trustee . 

2.2  A  form  should  be  developed  for  presenting  the 
justification  and  should  provide  the  names  of 
persons  who  gave  information  to  the  MOH  and  the 
information  given. 
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II  SUPPORTIVE  SERVICES 


Guardianship  legislation  has  been  feared  by  many 
people  concerned  for  the  civil  liberties  of  persons  who 
are  mentally  disadvantaged  for  the  reason  that  it  might  be 
used  inappropriately  by  some  institutions  and  individuals. 
The  concern  is  that  persons  with  diminished  mental 
capacity  will  fall  victim  to  those  who  wish  to  benefit 
from  the  arrangement  or  to  those  who  are  well-intentioned 
but  over-protective  and  that  as  a  result  persons  who  are 
mentally  disadvantaged  will  lose  basic  rights  and 
freedoms.  The  acknowledged  shortage  of  adequate  supportive 
services  for  persons  who  are  mentally  disadvantaged,  it  is 
feared,  will  result  in  guardianship  being  used  where 
support  would  be  sufficient;  in  short,  that  there  will  be 
unnecessary  intervention.  A  similar  fear  is  invoked  by 
proposals  for  streamlined  conservatorship  procedures. 

The  Committee's  original  mandate  included  reviewing 
and  making  recommendations  with  respect  to  voluntary  adult 
protective  services  as  those  services  related  to  the 
Committee's  recommendations  for  changes  to  the  law 
governing  conservatorship  and  guardianship.  The  issue 
surfaced  several  times  as  part  of  other  discussions 
because  of  strongly-held  views  voiced  by  some  Committee 
members  as  to  the  central  importance  of  the  provision  of 
particular  kinds  of  supportive  services.  Protracted  debate 
ensued,  fueled  by  conflicting  opinions  about  the  linkage 
or  separation  of  advocacy  and  case  management  services, 
their  corresponding  meanings  and  appropriate  service 
delivery  models.  The  matter  was  not  resolved. 

In  December,  1986,  the  Honourable  Ian  G.  Scott, 
Attorney  General  for  Ontario,  announced  the  creation  of 
the  Review  of  Advocacy  for  Vulnerable  Adults  to  be  chaired 
by  Father  Sean  O'Sullivan.  Thus  the  Committee  was  for  the 
most  part  discharged  of  its  mandate  respecting  the  issue 
of  supportive  services. 


Within  the  confines  of  this  restricted  mandate/  this 
Part  of  the  Report  looks  at  the  Committee's  recommendations 
for  services  supportive  of  mental  capacity.  Integral  to 
the  draft  legislation  is  the  advocate,  a  safeguard  provided 
throughout  the  draft  Substitute  Decisions  Act  to  advise  on 
rights  and  to  help  guard  against  excessive  and 
inappropriate  resort  to  guardianship  and  conservatorship 
provisions.  The  Committee  views  the  services  to  be 
provided  by  advocates  as  set  out  in  the  draft  as  an 
essential  minimum  that  must  be  in  place  when  the  proposed 
legislation  is  to  come  into  force.  All  members  also  agree 
that  there  should  be  supportive  services  including  case 
management  services  to  persons  who  are  mentally 
disadvantaged  in  addition  to  the  limited  functions 
performed  by  advocates  under  this  proposed  legislation. 

The  Ministries  of  Health,  Community  and  Social  Services 
and  the  office  for  Senior  Citizens'  Affairs  are  committed 
to  the  provision  of  additional  supportive  services. 
Disagreement  among  Committee  members,  though  strong,  is 
focused  on  the  means  of  delivering  these  supportive 
services . 

The  discussion  of  the  Adult  Protective  Services 
Program  in  Values  Underlying  This  Report  is  in  no  way 
intended  to  represent  a  Committee  preferred  delivery 
model.  It  is  set  out  as  an  example  of  a  supportive  service 
involving  advocacy  and  case  management  provided  to  persons 
who  are  de velopmentally  handicapped  which  is  unmatched  for 
other  disadvantaged  persons  who  would  be  affected  by  the 
Substitute  Decisions  Act. 


Ad  vocates 


Defined  in  the  draft  only  as  persons  or  classes  of 
persons  designated  by  regulation,  advocates  are  envisaged 
as  functioning  to  assist  individuals  who  are  mentally 
disadvantaged  to  make  their  own  life  choices.  The 
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advocate's  role  is  to  support  those  of  diminished  capacity 
through  the  provision  of  information,  the  giving  of  advice 
and  by  speaking  on  their  behalf.  By  performing  this  role 
for  those  who  may  have  substitutes  make  decisions  for  them 
under  the  Substitute  Decisions  Act,  advocates  help  ensure 
that  only  those  who  truly  need  substitute  decision  makers 
V7ill  have  them. 

The  functions  to  be  performed  by  advocates  in  specific 
provisions  of  the  Substitute  Decisions  Act  are  detailed 
below.  It  is  perhaps  the  best  method  of  explaining  what  an 
advocate  is  and  does  pursuant  to  the  legislation. 


1)  Court  Appointment  of  Conservators  and  Guardians 

A  notice  of  application  for  the  appointment  of  a 
conservator  or  guardian  must  be  explained  by  an  advocate 
to  the  person  alleged  to  be  mentally  incapable  of  managing 
property.  The  advocate  then  certifies  in  a  written 
statement  that  the  visit  has  taken  place  and  that  the 
significance  of  the  application,  and  the  person's  right  to 
oppose  the  process,  has  been  explained  by  the  advocate. 

In  the  streamlined  court  process  for  the  appointment 
of  a  conservator  or  guardian,  unopposed  applications  will 
most  often  be  decided  on  the  basis  of  documentary 
evidence.  The  applicant,  counsel,  witnesses  and  the  person 
alleged  to  be  incapable  will  not  be  required  to  appear  at 
the  hearing,  unless  requested  to  do  so  by  the  judge.  If 
this  process  is  to  be  an  effective  method  of  ascertaining 
mental  capacity,  it  is  essential  that  the  proceedings  be 
made  comprehensible  to  those  affected  by  them. 

A  person  alleged  to  be  incapable  may  be  frightened  by 
court  proceedings  or  be  unassertive  of  his  or  her  rights, 
without  being  incapable  of  managing  property  or  of 
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personal  care.  The  advocate's  role  is  to  visit  the  person 
and  explain  the  nature  of  the  process  to  ensure  that  the 
person  has  the  best  possible  understanding  of  what  is 
happening.  The  visit  might  reveal  that  the  person  is 
indeed  capable  of  managing  property  or  taking  personal 
care  but  is  being  exploited  by  a  family  member  or  friend. 
On  the  other  hand,  the  person  might  be  incapable  and  happy 
to  have  a  conservator  or  guardian,  yet  object  to  the 
particular  applicant.  Where  the  person  wishes  to  oppose 
the  process,  the  advocate  puts  the  person  in  contact  with 
those  who  can  provide  legal  assistance. 

The  advocate's  visit  is  a  safeguard  designed  to 
protect  the  rights  of  individuals,  who  without  assistance 
might  not  be  able  to  oppose  a  proceeding  that  can  remove 
fundamental  rights.  The  advocate  effectively  gives  a  voice 
to  those  who  might  not  otherwise  speak  out  because  of 
fear,  ignorance  or  misunderstanding.  This  promotes  self- 
determination.  For  those  who  are  incapable,  the  visit  may 
result  in  the  v/ishes  of  the  person  being  conveyed  and 
changes  made  regarding  the  appointment  of  a  conservator  or 
guardian  or  in  some  details  of  the  plans  of  management  or 
guardianship.  Either  way,  it  provides  a  practical 
safeguard  in  a  court  process  that  may  be  disposed  of 
summarily  and  that  has  major  legal  effects  on  the 
individual  who  is  the  subject  of  the  application. 

2)  Termination  of  Conservatorship  or  Guardianship 

VJhere  an  application  is  made  to  terminate  a 
conservatorship  or  guardianship  by  someone  other  than  the 
person  under  conservatorship  or  guardianship,  an  advocate 
is  required  to  perform  services  like  those  carried  out  in 
the  appointment  process,  but  for  the  opposite  reason. 

Here,  the  advocate  must  explain  the  effect  of  termination, 
i.e.,  that  the  individual  must  manage  his  or  her  property 
personally  or  have  someone  else  manage  or  make  his  or  her 
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personal  care  decisions.  In  sorae  situations,  the  advocate 
might  find  that  the  person  does  not  want  the 
conservatorship  or  guardianship  terminated,  for  example, 
where  persons  bringing  the  application  are  trying  to 
exploit  the  individual.  Legal  assistance  can  then  be 
obtained  to  oppose  the  process. 

Like  the  appointment  process,  termination  can  take 
place  summarily  if  the  application  is  unopposed.  Again 
the  advocate's  visit  functions  as  a  safeguard  for  those 
who  may  be  unaware  of  what  is  happening,  yet  would  be 
seriously  affected  by  the  outcome.  For  those  willing  and 
able  to  live  more  independently,  the  visit  provides 
warning  and  assistance.  For  persons  who  are  incapable,  it 
protects  their  right  to  have  decisions  made  by  others. 

3)  Order  for  Assessrnent/Enf orcement 

In  applications  for  the  appointment  of  a  conservator, 
guardian,  interim  conservator  or  interim  guardian,  or  the 
termination  of  a  conservatorship  or  guardianship,  an 
assessment  of  the  person's  mental  capacity  can  be  ordered 
if  the  evidence  provided  is  not  sufficient  to  decide  the 
matter.  Where  entry  by  professionals  for  the  purposes  of 
an  assessment  is  refused,  or  where  an  order  to  appear  in  a 
designated  place  for  an  examination  is  not  complied  with, 
the  court  may  issue  an  enforcement  order.  This  gives  the 
Public  Guardian  and  Trustee  and  a  peace  officer  the 
authority  to  gain  access  to  a  person's  residence,  using 
force,  if  necessary,  in  order  to  carry  out  an  assessment. 

Before  an  enforcement  order  can  be  issued,  an  advocate 
must  visit  or  attempt  to  visit  the  person  ordered  to  be 
assessed,  to  explain  the  significance  of  the  order.  All 
efforts  must  be  documented  and  presented  to  the  court. 

The  advocate's  visit  is  to  advise  the  person  of  his  or  her 
rights  under  the  legislation,  and  explain  the  options 
remaining  open  to  him  or  her. 
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4)  Assessment  of  Capacity  for  Statutory  Conservatorship 

and  Powers  of  Attorney  for  Personal  Care 

A  statutory  conservatorship  would  arise  when  a  person 
permits  a  professional  assessment  that  finds  him  or  her 
mentally  incapable  of  managing  property  and  the  person  is 
informed  and  does  not  object  to  the  statutory 
conservatorship  (see  recommendation  5.3).  Before  the 
statutory  conservatorship  could  arise  an  advocate  must 
visit  the  person  assessed  as  mentally  incapable  of 
managing  property  and  explain  that  the  Public  Guardian  and 
Trustee  will  manage  his  or  her  property  unless  the  person 
objects.  The  person's  right  to  oppose  the  statutory 
conservatorship  by  simply  objecting  is  also  explained.  If 
an  objection  is  made,  it  is  communicated  to  the  Public 
Guardian  and  Trustee  by  the  advocate. 

A  power  of  attorney  for  personal  care  does  not  take 
effect  unless  assessments  of  the  grantor's  capacity  take 
place,  and  reports  are  made  pursuant  to  the  assessments, 
by  at  least  two  persons  who  are  either  designated  by  the 
grantor  or  professionals  qualified  to  carry  out  such 
assessments.  Copies  of  the  reports  are  served  on  the 
grantor  by  an  advocate  who  explains  that  the  personal 
power  of  attorney  will  take  effect  and  thereby  give  the 
attorney  the  authority  to  make  all  personal  care  decisions 
on  the  grantor's  behalf  that  the  grantor  is  unable  to 
make.  The  grantor's  right  to  oppose  the  process  by  simply 
objecting  is  also  explained,  and  if  an  objection  is  made, 
it  is  communicated  to  the  Public  Guardian  and  Trustee  by 
the  advocate  in  a  written  statement. 

The  advocate's  main  function  is  to  ensure  that  the 
person  being  visited  is  as  aware  as  possible  of  what  is 
happening.  The  statutory  conservatorship  described  in 
Recommendation  5.3  is  intended  to  be  non-coerci ve .  A 
power  of  attorney  is  a  voluntary  assignment  of  decision 
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making  authority  to  another  upon  a  determination  of 
incapacity.  Neither  should  be  imposed  on  an  individual 
over  his  or  her  objections,  without  due  process.  Passive 
but  capable  individuals  should  be  informed  of  their  rights 
by  an  advocate,  so  that  fundamental  decisions  are  not 
taken  away  from  them  unnecessarily. 

5)  Refusal  of  Substitute  Decisions  About  Treatment 

In  the  absence  of  a  personal  attorney  or 
guardian,  family  members  and  friends  have  authority  to 
make  substitute  decisions  about  treatment  for  a  person 
whom  an  attending  physician  considers  to  be  without 
capacity  to  consent.  An  advocate's  role  is  to  visit  the 
patient  before  any  treatment  begins  to  explain  that  he  or 
she  was  found  by  the  attending  physician  to  be  mentally 
incapable  of  giving  or  withholding  consent,  that  another 
person  has  claimed  the  authority  to  make  the  decision  and 
what  decision  was  proposed. 

The  advocate  provides  support  for  the  patient  and 
neutral  advice  with  respect  to  his  or  her  rights.  The 
patient  may  refuse  to  accept  the  substitute's  decision 
which  would  trigger  an  independent  assessment  of  his  or 
her  capacity,  and  possibly  a  court  application  for 
guardianship.  In  many  cases,  the  advocate's  advice  would 
reduce  the  fears  of  the  patient  about  the  situation  being 
faced . 

6)  Annual  Visit 

Guardians  and  personal  attorneys  are  required  to 
prepare  and  file  with  the  Public  Guardian  and  Trustee  an 
annual  statement.  The  statements  must  include  a  report  of 
an  advocate's  visit  to  the  person  incapable  of  personal 
care.  The  visit  of  the  advocate  is  to  ensure  that  the 
personal  attorney  or  guardian  is  aware  of  programs  to 
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assist  the  person  who  is  incapable  and  to  provide  some 
assurance  to  the  public  that  those  who  are  incapable  who 
have  substitute  decision  makers  are  not  being  neglected  or 
abused . 


Principles  of  Advocacy 

The  Committee  submitted  the  following  Statement  of 
Principles  to  Father  Sean  O'Sullivan  and  the  Review  of 
Advocacy  for  Vulnerable  Adults  on  February  18,  1987. 


Statement  of  Principles  Regarding  the  Provision  of 

Advocacy  Services  to  Mentally  Disadvantaged  Persons 

The  Advisory  Committee  on  Substitute  Decision-Making 
for  Mentally  Incapable  Persons  has  been  given 
responsibility  for  developing  new  legislation  to  govern 
conservatorship  and  personal  guardianship  for  persons  who 
are  mentally  incapable.  An  important  facet  of  this 
responsibility  is  to  consider  the  related  role  of 
supportive  services  such  as  consensual  advocacy  in  meeting 
the  needs  of  persons  who  are  mentally  disadvantaged  and  in 
helping  to  ensure  that  guardianship  and  trusteeship  are 
never  used  inappropriately. 

It  must  be  emphasized  that  the  presence  of  a  mental 
disability  does  not,  in  itself,  indicate  a  need  for 
guardianship.  Appointment  of  a  substitute  decision-maker 
is  necessary  and  justifiable  to  the  extent  that  an 
individual  lacks  the  mental  capacity  to  make  the  decision 
and  as  a  result  is  at  risk  of  harm.  Many  persons  who  are 
mentally  disadvantaged  are  capable  of  making  decisions  for 
themselves,  but  require  assistance  to  understand  the 
implications  of  a  decision  or  lack  of  decision  and 
alternative  courses  of  action.  An  individual's  mental 
capacity  may  be  such  that  he  or  she  is  able  to  make  some 
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types  of  decisions  but  not  others,  depending  on  the  level 
of  complexity.  In  the  community  and  in  institutional 
g  0 p -[  j;^g  s  ,  the  autonomy  of  individuals  thought  to  be 

mentally  disadvantaged  may  be  vulnerable.  The  Advisory 
Committee  has  identified  a  need  for  advocacy  services  to 
provide  support  and  assistance  where  required  by  a  client 
in  his  or  her  decision-making  and  to  advocate  for  the 
client  and  on  behalf  of  persons  who  are  mentally 
disadvantaged  collectively. 

1.  Population  to  be  Served 

Persons  to  be  served  by  the  advocacy  services  include 
individuals  in  institutional  care  settings  as  well  as 
those  individuals  living  in  the  community  who  may  require 
such  services.  In  particular,  the  advocacy  services 
should  be  available  to  persons  whose  competence  may  be  the 
subject  of  proceedings  under  the  Substitute  Decisions  Act 
(or  the  current  legislation  it  is  intended  to  replace). 

2.  Objectives  of  Advocacy  Services 

The  advocacy  services  for  persons  v/ho  are  mentally 
disadvantaged  should  have  the  following  objectives: 

to  promote  respect  for  the  rights,  freedoms  and 
dignity  of  the  persons  they  serve,  both  individually 
and  collectively; 

to  ensure  that  their  clients'  legal  and  human  rights 
are  recognized  and  protected; 

to  assist  their  clients  to  receive  the  health  care  and 
social  services  to  which  they  are  entitled  and  which 
they  wish  to  receive; 
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to  enhance  the  autonomy  of  their  clients  by  advocating 
on  their  behalf,  both  individually  and  collectively; 

to  assist  their  clients  to  lead  lives  that  are  as 
independent  as  possible,  and  in  the  least  restrictive 
environment  possible; 

to  help  protect  persons  who  are  mentally  disadvantaged 
from  financial,  physical  and  psychological  abuse; 

to  fully  explain  the  implications  of  and  provide 
advice  with  respect  to  guardianship  and 
conservatorship  under  the  Substitute  Decisions  Act  (or 
the  current  legislation  it  is  intended  to  replace). 

3.  Design  of  The  Advocacy  Services 

This  statement  of  principles  applies  to  the  advocacy 
services  that  are  funded  by  the  government. 

(a)  The  advocacy  services  should  be  designed  having 
regard  to: 

i)  the  varying  needs  of  persons  to  be  served; 

ii)  the  variety  of  institutions  and  communities  in 
which  these  persons  live; 

iii)  the  most  effective  means  of  delivering 
advocacy  services; 

iv)  the  need  for  advocacy  services  to  function 

independently  of  health  care  and  residential 
facilities. 

(b)  An  advocacy  service  should  have  a  means  by  which 
to  advise  the  government  or  agencies  providing 
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services  to  its  clients,  on  systemic  problems 
affecting  the  rights  of  its  clients,  and 
recommended  solutions. 

(c)  If  an  advocacy  service  is  established  to  serve 
clients  in  care  facilities,  its  advocates  should 
be  free  to  establish  a  physical  presence  in  the 
facility. 

(d)  An  advocacy  service  should  have  an  outreach 
component  to  ensure  that  persons  in  need  of  the 
service  will  be  aware  of  its  existence,  A  client 
should  have  the  right  to  free  and  unimpeded 
access  to  and  confidential  communication  with  an 
advocate . 

4.  The  Nature  of  the  Advocate-Client  Relationship 

The  advocate  serves  his  or  her  client  on  a  voluntary, 
consensual  basis.  The  actions  of  an  advocate  are  guided 
by  instructions,  usually  given  by  the  client,  and  in  some 
cases  (described  below)  by  a  substitute  decision-maker. 

The  advocate  is  not  authorized  to  make  substitute 
decisions  and,  therefore,  must  not  substitute  for 
instructions  his  or  her  own  personal  or  professional  view 
of  hov7  to  serve  the  best  interests  of  the  client. 

In  law,  individuals  are  presumed  to  be  mentally 
capable.  In  determining  if  a  client  is  capable  to 
instruct,  the  advocate  begins  with  this  presumption.  In 
respect  of  a  subject  matter  about  which  the  client  has 
been  found  to  be  mentally  incapable  (e.g.,  financial 
management)  and  a  substitute  decision  maker  is  authorized 
to  make  decisions  (e.g.,  conservator  or  guardian),  an 
advocate's  function  is  restricted.  The  advocate  can  do  on 
behalf  of  the  client  no  more  than  the  client  has  legal 
authority  to  do.  The  advocate  can  convey  to  the 
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substitute  decision  maker  and  others  the  client's  wishes 
and  preferences.  Where  the  client  and  the  substitute 
decision  maker  are  not  in  conflict,  the  advocate  may  take 
the  requested  action.  If  the  advocate  has  reason  to 
believe  that  a  substitute  decision  maker  is  acting 
improperly  he  or  she  should  report  this  situation  to  the 
Public  Guardian  and  Trustee.  The  advocate  may  also  assist 
an  incapable  person  to  exercise  his  or  her  rights  under 
the  legislation  governing  substitute  decision  making  and 
other  legal  rights  the  incapable  person  may  have  with 
respect  to  liberty  and  security. 

5.  Role  of  the  Advocate 

In  addition  to  providing  one-to-one  support  and 
advice,  the  advocate  represents  the  client's  interests  and 
intercedes  on  his  or  her  behalf.  The  advocate  also  has  a 
role  in  lobbying  for  systemic  change  on  behalf  of  persons 
who  are  mentally  disadvantaged. 

The  advocate  must  be  able  to  respond  to  therapeutic 
and  other  non-legal  issues  by  representing  the  client 
directly  or  by  making  appropriate  referrals.  An  important 
role  for  the  advocate  is  to  provide  service  to  individuals 
who  are  the  subject  of  mental  incompetency  applications. 
The  advocate  should  be  promptly  notified  of  individuals  in 
this  situation  so  that  he  or  she  may  provide  rights  advice 
and  make  arrangements  to  secure  legal  representation  if 
requested . 

6.  Access  and  Confidentiality 

In  order  to  fulfill  their  role  and  responsibilities, 
advocates  must  be  assured  of  the  opportunity  for  access  to 
their  clients  and  the  confidentiality  of  advocate-client 
communications  must  be  protected.  The  Committee 
recommends  that  the  following  principles  with  respect  to 
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rights  of  access  and  confidentiality  be  embodied  in  a 
statute . 

(a)  An  advocate  should  not  be  obstructed  in  his  or 
her  attempts  to  serve  a  client.  The  advocate 
should  have  the  opportunity  to  determine  whether 
or  not  a  person  wishes  to  become  or  remain  a 
client  of  the  advocate.  Where  an  advocate-client 
relationship  has  been  established,  the  advocate 
should  be  free  to  contact  the  client  without 
interference  from  others. 

(  b)  The  client  should  have  a  right  of  access  to  his 
or  her  records.  With  the  client's  consent,  the 
advocate  should  have  the  same  right  of  access  to 
the  client's  clinical  records  as  the  client  has 
him  or  herself. 

(c)  As  a  general  rule,  without  the  client's  consent, 
or  the  guardian  or  conservator's  consent  if  the 
client  is  incapable  of  expressing  an  opinion,  an 
advocate  should  not  be  a  compellable  witness  and 
should  not  be  compelled  to  produce  records 
regarding  confidential  communications  undertaken 
as  part  of  advocacy  for  the  client.  In  certain 
circumstances,  there  will  be  exceptions  to  this 
right  of  conf iaent ial i ty .  For  example, 

(i)  where  access  is  required  to  ascertain 
whether  or  not  the  advocate  has  acted 
negligently 

(ii)  where  a  client  dies  in  circumstances  in 
which  it  would  be  in  the  public  interest 
for  the  advocate  to  testify  at  an  inquest. 


86 


7.  The  Implementation  of  the  Substitute  Decisions  Act  and 

Advocacy  Services 

If  the  Substitute  Decisions  Act  becomes  lav;  in 
Ontario,  some  of  the  cumbersome,  expensive,  and  time- 
consuming  processes  which  are  currently  available  to 
authorize  substitute  decision-making  will  be  replaced  by 
more  streamlined  alternatives.  While  this  legislation  has 
been  drafted  to  respect  the  rights  of  the  individual,  the 
Committee  does  not  wish  to  increase  the  risk  that  people 
v;ho  are  competent  to  make  decision  will  lose  their  right 
to  do  so. 

To  make  people  subject  to  this  legislation  without 
providing  them  advocacy  services  should  therefore  be 
avoided.  The  Committee  recommends  that  the  Substitute 
Decisions  Act  not  come  into  force  until  advocacy  services, 
supported  by  appropriate  legislation,  are  operational  and 
are  available  to  the  persons  that  would  be  affected  by  the 
Substitute  Decisions  Act. 
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III  SUBSTITUTE  DECISION  MAKING 


This  Part  sets  out  recommendations  for  r 
law  dealing  with  substitute  decision  making, 
recommendation  or  set  of  recommendations  is 
brief  discussion  which  identifies  the  issue 
the  Committee  addressed  and  explains  the  rea 
policy  behind  the  position  advocated.  For  mo 
remarks,  reference  is  made  to  the  commentary 
the  draft  Substitute  Decisions  Act  which  pro 
for  interpretation  and  understanding. 

F:ecommendat ions  are  divided  into  three  s 
General,  Property  and  The  Person,  and  the  la 
subcategor ized . 
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GENERAL 

A.  Legislation 

1 .  Need  for  a  Principled  Foundation  for  the  Law  of  Mental 

Incapacity : 

The  Mental  Incompetency  Act,  the  Mental  Health  Act^ 
the  Developmental  Services  Act,  and  the  Powers  of  Attorney 
Act  all  deal  with  one  or  more  aspects  of  mental 
incapacity.  These  statutes  were  enacted  and  have  been 
amended  at  various  times  over  the  course  of  more  than  a 
century.  In  addition,  regulations  under  the  Public 
Hospitals  Act  also  purport  to  provide  for  substitute 
consent  to  medical  treatment.  While  these  laws  do  not 
technically  conflict  with  one  another,  no  attempt  was  made 
in  Ontario  to  develop  a  principled  approach  to  substitute 
decision  making.  Instead,  each  statute  was  enacted  and 
amended  to  meet  particular  concerns  that  have  arisen  from 
time  to  time.  One  result  is  that  there  is  a  lack  of 
coherence  in  the  rules  governing  when  and  how  persons  may 
have  their  rights  to  control  their  lives  or  property 
removed  and  the  powers  and  duties  of  those  v>/ho  act  as 
substitute  decision  makers.  Another  result  is  that  care 
givers  and  persons  entering  into  transactions  with  persons 
who  are  mentally  disadvantaged  are  unclear  as  to  their 
proper  course  of  action. 

This  lack  of  a  coherent  foundation  in  principle  is 
most  obvious  with  respect  to  guardianship  of  the  person. 
The  existing  provisions  in  the  Mental  Incompetency  Act  are 
so  uncertain  as  to  provide  no  guidance  to  the  courts,  the 
government,  health  and  social  service  organizations,  and 
the  community.  As  stated  in  "Government  Benefits,  Wills 
and  Guardianship  for  People  with  Handicaps  in  Ontario",  a 
publication  for  the  Ontario  Association  for  Community 
Living,  formerly  the  Ontario  Association  for  the  Mentally 
Retarded,  by  Mary  Louise  Dickson,  (1983); 
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There  are,  in  fact,  so  few  precedents  for 
appointment  of  guardians  of  the  person  under  the 
Mental  Incompetency  Act  that  no  detailed  account 
of  the  law  governing  this  procedure  can  presently 
be  given. 

Opposition  to  revision  of  guardianship  legislation  has 
been  motivated,  in  part,  by  the  intent  to  minimize  recourse 
to  legislation  that  gives  one  person  the  right  to  make 
personal  decisions  for  another.  However,  where  a  person 
lacks  capacity  to  make  an  important  decision,  there  is 
nothing  laudable  about  denying  a  necessary  service  or 
alternatively,  providing  it  without  required  legal 
authority.  Guardianship  provisions  are  necessary  to 
ensure  that  important  substitute  decisions  are  made  only 
where  necessary  and  in  the  most  responsible  and  principled 
manner . 

2 .  Codification  of  the  Law; 

The  legal  mechanisms  for  substitute  decision  making 
have  grown  up  from  several  different  origins.  Powers  of 
attorney,  medical  certification  of  incapacity  to  manage 
property,  and  court  appointments  of  persons  to  manage 
property  and  make  personal  decisions  for  a  person  who  is 
incapacitated  together  provide  a  range  of  options  for 
substitute  decision  making.  It  is  difficult,  however,  for 
non-lawyers  (and  even  lawyers  who  do  not  work  exclusively 
in  the  field)  to  find  this  body  of  law.  The  law  should  be 
codified  so  that  it  is  accessible  to  those  who  need  to  use 
i  t . 

3 .  Clarity  of  the  Law; 

Finding  the  appropriate  body  of  law  is  vital.  Equally 
important  is  the  ability  to  understand  that  law.  Thousands 
of  non-lawyers  must  base  their  actions  on  the  law  of 
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incapacity.  To  the  greatest  possible  degree,  the  law 
should  be  comprehensible  to  them,  so  that  they  may  be 
guided  by  it.  Included  among  those  who  rely  on  this  law 
are:  persons  contemplating  conferring  a  power  of  attorney 

on  another;  attorneys  acting  under  powers  of  attorney; 
physicians;  and  public  and  private  institutions,  including 
hospitals,  homes  for  the  aged  and  nursing  homes.  If  the 
lav/  is  to  be  followed,  it  must  be  capable  of  being 
understood . 

The  Committee  recommends: 

3.0  One  Act  should  govern  all  forms  of  substitute 
decision  making  for  persons  who  are  mentally 
incapable . 

3.1  The  Act  should  deal  with: 


--  powers  of  attorney  for  property; 

--  provisions  to  authorize  and  govern  the 

management  of  property  by  the  office  of  Public 
Guardian  and  Trustee  (and  family  and/or 
friends  in  its  place); 

--  court  appointment  of  conservators  to  manage 
property; 

--  powers  of  attorney  for  personal  care; 

—  substitute  consent  to  medical  and  psychiatric 
treatment ; 

--  court  appointment  of  guardians. 

B.  Presumption  of  Capacity 

Under  the  Ontario  Human  Rights  Code,  S.O.  1981,  c.53 
(as  amended  by  S.O.  1986,  c.64),  a  person  who  is  mentally 
handicapped  or  disadvantaged  has  the  right  to  equal 
treatment  with  respect  to  services,  accommodation  and 
employment . 

To  reinforce  the  rights  of  persons  who  are  mentally 
disadvantaged  to  obtain  goods  and  services,  the  service 
provider  should  be  required  to  presume  the  capacity  of  the 
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person  with  whom  he  or  she  is  dealing.  To  ensure  that 
this  can  be  done,  a  presumption  of  capacity  should  be 
codified  so  that  providers  of  services  and  goods  can  rely 
on  it.  The  presumption  should  legally  protect  providers  of 
goods  and  services  when  they  deal  with  individuals  unless 
there  are  reasonable  grounds  for  believing  an  individual 
to  be  incapable  of  contracting  or  consenting  to  the 
proposed  service. 

(Also  see  section  3  commentary.) 

The  Committee  recommends: 

3.2  To  reinforce  the  rights  of  persons  who  are 
mentally  disadvantaged  to  obtain  goods  and 
services  the  legislation  should  codify  the 
presumption  of  capacity  to  contract  or  consent. 
Everyone  should  rely  upon  this  presumption, 
unless  he  or  she  has  reasonable  grounds  to 
believe  that  the  person  with  whom  he  or  she  is 
dealing  is  mentally  incapable  of  entering  into 
the  contract  or  giving  consent. 

C.  Incapacity  Defined 

Laws  governing  incapacity  involve  the  removal  of  the 
right  to  self-determination  from  individuals  subject  to 
the  legislation.  The  determination  of  when  the  law  should 
permit  intervention  is,  therefore,  crucial. 

The  ability  to  make  an  informed  choice  is  the  essence 
of  mental  capacity.  Mental  incapacity  means  the 
incapacity  to  understand  information  relevant  to  making  a 
decision  or  the  inability  to  appreciate  the  consequences 
of  a  decision  or  lack  of  decision. 
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Mental  incapacity  must  be  defined  so  that  persons  who 
are  capable  of  making  a  choice  or  decision  will  not  have 
those  choices  or  decisions  interfered  with,  even  if  most 
members  of  the  community  consider  them  eccentric  or  even 
bizarre.  "Capable"  would  include  the  ability  to  make 
choices  or  appreciate  consequences  with  the  assistance  of 
others.  We  receive  information  from  explanation  and  thus 
we  rely  on  explanation  for  understanding.  Therefore,  when 
a  person  accepts  the  assistance  of  another  and  is  able  to 
understand  a  concept  that  would  not  otherwise  be 
understood,  the  person  is  capable. 

(Also  see  commentary  accompanying  sections  6  and  41.) 

The  Committee  recommends: 

3.3  Mental  incapacity  should  be  defined  so  that 

legislation  to  provide  substitute  decision  making 
for  persons  who  are  incapable  cannot  be  used  to 
interfere  with  the  freedom  of  action  of  persons 
who  know  what  they  are  doing  and  appreciate  the 
consequences  of  their  acts,  or  who  can  do  so  with 
assistance. 

D.  Counsel  for  Persons  Who  are  Alleged  Incapable 

A  court  finding  of  the  mental  incapacity  of  an 
individual  has  grave  consequences  for  the  individual  with 
respect  to  fundamental  rights  and  freedoms.  Personal  care 
and/or  financial  decisions  are  taken  away  and  transferred 
to  someone  appointed  to  act  as  substitute  decider.  The 
substitute  often  determines  how  the  person  who  is 
incapable  is  to  live. 

It  is  assumed  that  the  majority  of  applications  for 
conservatorship  and  guardianship  will  be  unopposed  because 
the  subject  of  the  application  is  mentally  incapable  of 
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understanding  the  nature  of  the  proceedings.  However,  the 
court  needs  the  power  to  direct  the  provision  of  legal 
representation  for  a  person  who  contests  an  application  or 
simply  when  representation  is  warranted.  Such 
representation  by  a  lawyer  ensures  that  an  individual's 
rights  are  protected  as  much  as  possible  and  may  prevent 
needless  determinations  of  incapacity.  The  office  of  the 
Public  Guardian  and  Trustee  is  appropriate  to  make  such 
arrangements . 

A  lawyer  can  only  act  on  a  client's  instructions.  In  a 
proceeding  where  the  mental  capacity  of  a  person  is  at 
issue,  it  is,  therefore,  necessary  to  deem  the  person 
capable  of  retaining  and  instructing  counsel.  Otherwise 
the  issue  of  incapacity  is  predetermined  under  existing 
civil  procedure  rules  involving  the  appointment  of  a 
litigation  guardian. 

(Also  see  section  4  commentary.) 

The  Committee  recommends: 

3.4  In  a  legal  proceeding  in  which  the  mental 
capacity  of  a  person  is  an  issue,  the  court 
should  have  authority  to  direct  that  legal 
representation  be  provided  for  the  allegedly 
incapable  person.  The  office  of  the  Public 
Guardian  and  Trustee  should  be  responsible  for 
arranging  for  representation. 

3.5  Whether  or  not  the  provision  of  legal  represent¬ 
ation  is  directed  by  the  court,  a  person  alleged 
to  be  m.entally  incapable  should  be  free  to  choose 
his  or  her  own  legal  counsel  and  to  reject 
counsel  proposed  by  the  Public  Guardian  and 
Trustee. 
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3.6  To  ensure  that  legal  counsel  will  be  free  to  act 
and  to  preclude  prejudging  the  issue  of  mental 
capacity,  a  person  whose  mental  capacity  is  an 
issue  should  be  deemed  to  have  capacity  to  retain 
and  instruct  counsel. 

E.  Principle  of  Interpretation 

The  Committee  believes  that  guidance  in  interpretation 
would  be  helpful  to  judges  in  conferring  powers  with 
respect  to  guardianship  and  conservatorship  and  is 
essential  to  conservators,  guardians,  attorneys  and  those 
consenting  to  treatment  for  another  pursuant  to  the 
legislation.  Actions  taken  pursuant  to  the  Act  should  be 
those  which  least  restrict  the  liberty  or  intrude  into  the 
life  of  the  person  who  is  mentally  incapable. 

Following  the  principle  of  interpretation,  courts  will 
not  confer  powers  on  a  guardian  that  are  not  warranted  by 
the  facts  and  thereby  permit  a  greater  restriction  of 
freedom  than  is  necessary.  The  principle  of  interpretation 
would  assist  the  court  in  determining  whether  to  replace 
substitute  deciders  who  take  actions  more  intrusive  and 
restrictive  than  are  needed. 

The  Committee  recommends: 

3.7  The  Act  should  provide  that  any  action  taken 
under  it,  in  respect  of  the  person  or  property  of 
an  individual  who  is  mentally  incapable,  shall  be 
the  least  restrictive  or  intrusive  of  the  actions 
that  are  authorized  and  appropriate  in  the 
situation. 
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PROPERTY 


i)  Age  for  Property  Decisions 

Any  age  provision  is  arbitrary.  Capacity  to  deal 
with  property,  like  other  capacities,  develops  differently 
from  one  individual  to  another.  However,  because  a  very 
important  aspect  of  property  decisions  is  the  right  of 
innocent  third  parties  to  rely  on  the  transactions,  the 
certainty  and  predictability  of  transactions  are 
essential.  The  Committee  feels  that  eighteen,  the  age  of 
majority,  should  be  the  age  at  which  a  person  may  make  a 
power  of  attorney  for  property,  have  a  conservator 
appointed  to  administer  his  or  her  property  or  act  as  an 
attorney  or  conservator  for  another.  The  Children's  Law 
Reform  Act  provides  for  the  appointment  of  a  guardian  of  a 
minor's  property.  Other  considerations  apply  to  the  age 
recommended  by  the  Committee  for  personal  care  decisions. 
(See  p.  134) 

The  Committee  recommends: 

4.0  Under  the  legislation,  the  age  of  eighteen  should 

be  the  minimum  age  at  which: 

--  an  individual  may  appoint  an  attorney  for 
property  or  have  a  statutory  or  court- 
appointed  conservator  appointed  under  the 
legislation; 

--  an  individual  may  act  as  an  attorney  for 
property  or  as  a  conservator. 
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ii)  Powers  of  Attorney 
A.  Continuing  Powers 
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In  1979,  the  Powers  of  Attorney  Act  was  amended  to 
allow  persons  to  create  a  power  of  attorney  which  would 
survive  mental  incapacity.  A  second  amendment  in  1983 
extended  this  "continuing  power"  to  situations  where  the 
grantor  is  certified  as  mentally  incapable  of  managing 
property  under  the  Mental  Health  Act.  These  changes  came 
in  response  to  community  demand.  Unlike  earlier  times, 
most  people  today  have  some  property  or  benefits  which 
require  actions  to  be  taken  on  their  behalf  by  someone 
with  legal  authority. 


The  continuing  power  of  attorney  enables  the  grantor 
to  manage  his  or  her  property  while  capable,  and  to  make 
timely  arrangements  for  future  incapacity.  An  attorney  can 
be  appointed  to  take  over  management  of  the  grantor's 
property  when  the  person  becomes  mentally  incapable. 
Concerns  of  the  grantor  can  be  met  by  placing  safeguards 
on  the  power.  In  this  way,  the  dignity  of  the  individual 
is  maintained  and  the  state  is  not  significantly  involved. 
The  continuing  power  also  benefits  families  who  are  able 
to  assist  their  members  who  become  mentally  incapable  of 
managing  their  own  property. 


A  grantor  capable  of  managing  property  should  also 
retain  the  power  to  revoke  a  continuing  power. 

(Also  see  section  8  commentary.) 
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The  Committee  recommends: 

4.1  Adults  should  continue  to  be  able,  as  they  can 
under  the  Powers  of  Attorney  Act,  by  making  a 
continuing  power  of  attorney,  to  grant  to 
another,  their  attorney,  the  right  to  manage 
their  property  after  they  have  become  mentally 
incapable . 

B.  Vvitnessing 

An  attorney's  authority  stems  only  from  the  capacity 
of  the  grantor.  At  law,  no  power  of  attorney  exists  unless 
the  person  creating  it  understands  the  nature  and 
consequences  of  the  document  being  signed.  The  Committee 
is  concerned  about  continuing  powers  that  are  being  signed 
when  the  grantor  has  no  such  understanding.  Because  the 
consequences  of  the  power's  creation  are  so  significant, 
more  stringent  safeguards  are  required. 

To  better  ensure  that  grantors  of  the  power  understand 
what  they  are  doing,  two  witnesses  should  be  present  when 
the  power  of  attorney  is  signed.  The  v^itnesses  should  then 
certify,  in  writing,  that,  in  their  opinion,  the  grantor 
appreciated  the  nature  and  consequences  of  the  power. 
Persons  who  have  a  conflict  of  interest  with  the  grantor 
should  not  be  witnesses.  These  include  family  of  both  the 
grantor  and  the  attorney,  the  staff  of  residential  or 
personal  care  facilities  and  anyone  engaged  in  litigation 
against  the  grantor.  The  Committee  understands  that  these 
safeguards  will  cause  inconvenience  to  grantors  creating 
the  powers.  Relatives  who  may  seem  appropriate  are 
excluded.  It  will  be  difficult  to  find  witnesses. 
Nevertheless,  continuing  powers  of  attorney  confer  great 
authority  on  the  attorney  and  are  intended  to  operate  when 
the  grantor  of  the  power  is  not  mentally  capable  of 
supervising  the  exercise  of  the  authority. 
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The  Committee  possesses  the  same  concern  about  the 
revocation  of  a  continuing  power  of  attorney  as  it  does 
about  its  creation.  The  same  safeguards  should  then  apply. 
It  is  felt  that  requiring  two  independent  witnesses  will 
dissuade  those  who  might  consider  abusing  continuing 
powers.  The  signing  of  a  statutory  certificate  also 
impresses  upon  the  witness  the  gravity  of  the  situation. 
The  Committee  believes  these  creation  and  revocation 
safeguards  will  remove  some  of  the  existing  dangers  to 
grantors  but  will  also  result  in  continuing  powers 
remaining  a  practical  tool. 

(Also  see  commentary  accompanying  sections  9  and  10.) 

The  Committee  recommends: 

4.2  More  stringent  witnessing  requirements  should 
apply  to  the  creation  of  a  continuing  power  of 
attorney  and  to  its  revocation,  so  that  there  is 
greater  assurance  that  the  grantor  of  a 
continuing  power  is  mentally  capable  when  the 
power  is  given  or  withdrawn.  The  continuing 
power  of  attorney  is  an  important  document  and  to 
ensure  that  there  is  certainty  about  its  status, 
the  rules  for  revocation  should  be  as  clear  as 
for  its  creation. 

4.3  The  attorney  and  the  attorney's  spouse  should 
continue  to  be  ineligible  to  be  witnesses  to  a 
continuing  power  or  to  its  revocation.  The 
grantor's  family,  the  attorney's  family,  the 
staff  of  a  facility  at  which  the  grantor  receives 
board  or  other  personal  care,  and  anyone  engaged 
in  litigation  against  the  grantor  should  be 
ineligible  to  witness  a  continuing  power. 

4.4  The  number  of  witnesses  to  the  creation  or 
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revocation  of  a  continuing  power  should  be 
increased  from  one  to  two. 

4.5  Witnesses  to  a  continuing  power  of  attorney  or 

its  revocation  should  be  required  to  certify,  in 
writing,  that  they  are  of  the  opinion  that  the 
grantor  was  mentally  capable  of  managing  property 
when  the  grantor  signed  the  document. 

C.  Duties 

Attorneys  in  discharging  their  functions  act  in  a 
fiduciary  capacity.  A  fiduciary  is  a  person  with  a  duty  to 
act  for  another's  benefit  in  matters  connected  to  the 
instrument  which  created  the  special  relationship.  As  many 
attorneys  will  not  have  ready  access  to  legal  advisors, 
the  Committee  believes  that  basic  obligations  and  duties 
should  be  set  out  as  a  guide  for  attorneys  acting  under  a 
continuing  power.  Honesty,  integrity,  good  faith  and  the 
avoidance  of  conflict  of  interest  are  the  essence  of  the 
fiduciary  obligation. 

The  Com.mittee  recommends  that  the  traditional  standard 
of  management  imposed  by  the  courts  on  trustees  be  applied 
to  attorneys  acting,  without  fee,  under  a  continuing 
power.  The  objective  standard  requires  that  an  attorney 
exhibit  the  same  diligence,  care  and  skill  in  the 
management  of  the  grantor's  property  as  an  ordinary 
prudent  person  in  business  would  exercise.  Duties  must  be 
performed  in  a  hard-headed,  business-like  fashion.  An 
attorney  who  is  not  able  to  live  up  to  the  obligation 
should  refuse  the  appointment.  This  standard  provides 
clarity  and  is  well  known  to  the  courts. 

An  attorney  v/ho  is  paid  a  fee  for  managing  property 
should  exhibit  an  even  higher  standard,  that  of  persons  in 
the  business  of  managing  estates. 
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To  ensure  that  attorneys  competently  administer 
grantors'  finances,  those  concerned  should  be  able  to  have 
the  administration  reviewed  by  the  court.  This  "passing  of 
accounts"  is  a  complex  and  expensive  procedure.  In  most 
cases,  the  threat  of  an  application  for  a  passing  of 
accounts  will  be  sufficient  leverage  for  those  with 
concerns  to  obtain  detailed  financial  information  from  the 
attorney  managing  the  property. 

The  above  duties  of  attorneys  reflect  the  seriousness 
of  the  substitute  decider's  role  with  respect  to  the 
grantor's  property.  Where  a  duty  is  breached,  therefore, 
an  attorney  acting  under  a  continuing  power  should  be 
liable  to  the  estate  for  resulting  damages.  Circumstances 
will  arise,  however,  when  the  court  should  be  empowered  to 
relieve  the  attorney,  either  wholly  or  partly,  from 
personal  liability.  Such  is  the  case  where  an  attorney, 
such  as  a  family  member,  fails  to  exercise  the  standard  of 
care,  diligence  and  skill  required  by  the  legislation, 
yet,  still  acts  honestly,  reasonably  and  diligently. 

(Also  see  commentary  accompanying  sections  32,33  and 

39.  ) 

The  Committee  recommends: 

4,6  Attorneys  acting  under  continuing  powers  of 

attorney  should  be  subject  to  certain  statutory 
duties : 

--  to  act  with  honesty  and  integrity,  in  good 

faith  and  for  the  benefit  of  the  person  who  is 
incapable; 

--  when  not  receiving  remuneration  for  managing, 
to  exercise  care,  diligence  and  skill  in  the 
management  of  the  property  according  to  an 
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objective  standard  of  an  ordinary  prudent 
person  in  business; 

—  when  receiving  remuneration  for  managing/  to 
exercise  care,  diligence  and  skill  in  the 
management  of  the  property  according  to  an 
objective  standard  of  a  person  in  the 
profession  or  business  of  managing  estates; 

--  to  pass  accounts  when  required  to  do  so  by  the 
court . 

4.7  An  attorney  acting  under  a  continuing  power 
should  be  liable  to  the  estate  for  damages 
arising  from  a  breach  of  duty,  but  the  court 
should  be  authorized  to  relieve  the  attorney  from 
liability/  in  whole  or  in  part/  where  the  court 
is  satisfied  the  attorney  acted  honestly/ 
reasonably  and  diligently. 


iii)  Statutory  Conservatorship 

D.  Public  Guardian  and  Trustee  as  Statutory  Conservator 

There  is  a  spectrum  of  opinion  among  members  of  the 
Committee  on  all  aspects  of  the  Mental  Health  Act 
provisions  regarding  the  management  of  property  of  persons 
who  are  patients  of  psychiatric  facilities  and  are 
certified  as  incapable  of  managing  property. 

Despite  the  concerns  of  some  members  who  believe  that 
no  special  system  should  apply  to  psychiatric  patientS/ 
the  Committee  recommends  the  retention  of  the  current 
system  of  medical  certification  of  mental  incapacity  to 
manage  property  under  the  Mental  Health  Act  for  patients 


of  psychiatric  facilities.  Under  this  system/  the  Public 
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Trustee  is  instituted  as  a  patient's  statutory  conservator 
upon  certification.  Compulsory  examinations  take  place 
when  a  person  becomes  a  patient  of  a  "psychiatric 
facility".  Pursuant  to  the  regulations  under  the  Mental 
Health  Act^  most  hospitals  in  Ontario  are  designated 
"psychiatric  facilities".  If  the  physician  determines 
that  the  patient  is  not  capable  of  managing  property,  the 
physician  is  under  a  duty  to  certify  the  finding  and 
inform  the  Public  Trustee.  The  Public  Trustee  is  then  able 
to  protect  the  property  of  persons  during  a  period  of 
medical  crisis  where  action  may  be  necessary  to  prevent 
financial  loss.  Because  the  vast  majority  of  psychiatric 
admissions  reflect  an  acute  state  of  mental  disorder,  the 
Committee  is  prepared  to  make  an  exception  to  the  general 
rule  of  a  due-process  court  procedure  in  favour  of  a 
medical  certification  procedure. 

There  is  concern  about  the  inappropriate  use  of  the 
procedure.  In  some  cases,  for  lack  of  a  cost-effective 
court  procedure  for  determining  incapacity  to  manage 
property  and  appointing  a  manager,  the  medical 
certification  procedure  is  used  to  certify  persons  who 
have  no  connection  with  the  psychiatric  facility  other 
than  the  registration  of  their  names  at  the  facility  and 
examination  by  a  medical  doctor  connected  with  the 
facility.  For  this  reason,  the  Committee  recommends  that 
the  Mental  Health  Act  provision  not  apply  to  persons  who 
have  no  treatment  connection  to  the  psychiatric  unit  of  a 
Schedule  1  facility.  This  would  prevent  abuse  of  the 
provision  in  public  hospitals  and  nursing  homes  and 
protect  the  civil  rights  of  patients  and  non-patients. 

The  Committee  is  almost  evenly  divided  on  the  issue  of 
whether  the  Mental  Health  Act  provision  should  apply  to 
out-patients  receiving  active  treatment  at  Schedule  1 
facilities.  By  the  smallest  of  margins,  the  Committee 
favours  the  provision  not  applying.  The  justification  for 
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the  provision  applying  to  in-patients  is  that  they  arrive 
in  an  acute  crisis  situation  and  often  immediate  action 
must  be  taken  to  deal  with  their  property.  The  same 
situation  does  not  exist  for  many  out-patients.  The 
out-patient  group  includes  persons  attending  a  psychiatric 
facility  for  family  counselling  and  other  non-crisis 
services.  In  addition,  the  personnel  and  procedures  in  the 
Mental  Health  Act  that  provide  some  protection  to 
in-patients  —  patient  advocates,  rights  advisors, 
termination  of  management  by  the  Public  Trustee  at 
discharge  or  six  months  thereafter,  accessibility  of 
Review  Board  —  are  not  effective  for  outpatients. 

On  the  other  hand,  at  psychiatric  facilities  with  a 
bed  shortage,  the  seriousness  of  the  confusion  of  those 
not  admitted  but  who  become  out-patients  is  sometimes  as 
great  as  those  of  in-patients.  It  is  also  claimed  that 
there  are  out-patients  who  because  they  have  the  Public 
Trustee  to  manage  their  property  are  able  to  live  in  the 
community.  Without  quick  access  to  the  service,  it  is 
claimed,  these  individuals  would  be  institutionalized,  or 
worse,  would  be  homeless  and  helpless  on  the  streets. 

The  Committee  recommends: 

5.0  The  Public  Guardian  and  Trustee  should  continue 

to  have  the  obligation  of  assuming  the  management 
of  a  mentally  incapable  psychiatric  in-patient's 
property,  but  the  law  governing  the  Public 
Guardian  and  Trustee  as  manager  should  be  removed 
from  the  Mental  Health  Act. 

5.1  When  a  person  becomes  an  in-patient  of  a 

psychiatric  facility,  there  should  continue  to  be 
an  examination  under  the  Mental  Health  Act  to 
determine  if  the  person  is  capable  of  managing 
property . 
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5.2  Where  the  attending  physician  determines  that  the 
person  is  not  capable  of  managing  property,  the 
physician  should  continue  to  be  under  a  duty  to 
certify  the  finding  and  inform  the  Public 
Guardian  and  Trustee. 


E.  Professional  Certification 

The  Committee  further  recommends  a  second  statutory 
conservatorship  procedure  which  should  be  available  on  a 
voluntary  basis  for  out-patients  and  members  of  the 
general  community.  The  need  exists  for  a  non-coerci ve , 
non-court  mechanism  to  institute  the  Public  Guardian  and 
Trustee  as  conservator  for  individuals  in  this  population. 
The  process  would  allow  families  to  avoid  unnecessary 
applications  to  court  in  situations  where  there  is  no 
doubt  about  an  individual's  incapacity,  and  the  person 
does  not  object  to  having  a  conservator. 

The  Committee  recommends  a  non-coercive  professional 
certification  procedure.  Despite  concerns  that  safeguards 
might  delay  certification,  the  Committee  believes  the 
following  safeguards  should  apply:  no  assessment  of 
capacity  could  be  made  unless  the  person  is  first  informed 
of  its  purpose  and  the  right  to  refuse  it;  an  advocate 
would  explain  the  effect  of  the  certificate  of  incapacity 
and  the  right  to  refuse  the  statutory  conservatorship;  and 
the  person  under  conservatorship  would  be  able  to 
terminate  it  at  any  time  by  writing  to  the  conservator. 

The  same  scrutiny  would  apply  to  those  administering 
property  pursuant  to  this  process  as  those  who  are 
court-appointed.  This  procedure  would  have  application  to 
a  significant  number  of  persons.  It  should  be  noted, 
however,  that  a  right  of  voluntary  termination  at  any  time 
may  make  the  non-coercive  professional  certification 
procedure  inappropriate  in  some  situations. 
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The  Committee  recommends: 

5.3  A  procedure  should  be  established  whereby  the 

property  of  a  person  can  be  managed  by  the  Public 
Guardian  and  Trustee  until  the  person  objects  to 
the  management.  The  statutory  conservatorship 
should  arise  when  the  person  permits  a 
professional  assessment  which  results  in  a 
finding  that  the  person  is  mentally  incapable  of 
managing  property,  and  the  person  does  not  refuse 
the  conservatorship.  The  person  should  be  advised 
by  an  advocate  that  he  or  she  has  the  right  to 
refuse  the  conservatorship. 


F.  Developmental  Services  Act 

The  non-coercive  statutory  conservatorship  provisions 
in  Recommendation  5.3  would  apply  to  all  persons  in 
Ontario  and  not  just  persons  governed  by  the  Developmental 
Services  Act.  Few  persons  resident  in  facilities  under 
that  Act  are  likely  to  object  to  an  assessment  or  the 
management  of  their  property  by  the  Public  Guardian  and 
Trustee.  All  persons  to  whom  that  form  of  statutory 
conservatorship  apply  could  terminate  it  by  giving  notice 
to  the  Public  Guardian  and  Trustee. 

The  Committee  recommends: 

5.4  The  provisions  in  the  Developmental  Services  Act, 
similar  to  those  in  the  Mental  Health  Act,  that 
provide  for  medical  certification  of  an 
individual  as  mentally  incompetent  to  manage 
property  should  be  repealed  as  unnecessary.  The 
existing  process  is  not  justifiable  in  light  of 
Recommiendat  ion  5.3. 
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G.  Replacing  the  Public  Guardian  and  Trustee 

The  major  problem  with  the  medical  certification  of 
incapacity  to  manage  property  from  the  community 
perspective  is  that  management  of  the  property  of  the 
person  who  is  incapacitated  has  been  restricted  to  the 
Public  Trustee.  A  spouse,  family  member  or  friend  who  has 
assisted  the  person  to  manage  the  property  prior  to  the 
certification,  can  only  manage  the  property  if  named  in  a 
continuing  power  of  attorney  or  appointed  committee  of  the 
person's  estate  by  a  court. 

1983  amendments  to  the  Powers  of  Attorney  Act  and  the 
Mental  Health  Act  allow  an  attorney  to  take  over  from  the 
Public  Trustee  if  specific  words  in  the  power  of  attorney 
address  the  issue.  The  existence  of  the  power  merely  has 
to  be  proved  and  the  attorney  has  to  undertake  to  act 
according  to  the  power.  The  law  does  not  allow  anyone  else 
to  take  over. 

The  Committee  wishes  to  continue  the  right  of  an 
attorney  to  take  over  statutory  conservatorship  and  also 
expand  the  right  to  others  who  are  appropriate  and  willing 
to  take  over  management.  The  main  concern  is  to  establish 
a  single  procedure  to  review  ability  and  willingness  of 
persons  wishing  to  replace  the  Public  Guardian  and  Trustee 
and  a  single  system  for  their  supervision  by  the  Public 
Guardian  and  Trustee.  The  changes  the.  Committee  proposes 
may  be  slightly  more  onerous  and  inconvenient  for 
attorneys  than  the  current  procedure,  but  the  guidance  to 
attorneys  and  the  supervision  of  management  by  the  Public 
Guardian  and  Trustee  are  benefits  too  great  to  retain  the 
existing  law. 

The  Committee  recommends  that  an  inexpensive, 
expeditious  process  be  created  for  the  replacement  by  a 
suitable  applicant  of  the  Public  Guardian  and  Trustee  as 
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statutory  conservator.  The  most  likely  replacement  is  a 
person  designated  to  be  statutory  conservator  or  an 
attorney  under  a  continuing  power  of  attorney  of  the 
person  incapable  of  managing  property.  It  is  also  felt 
that  a  spouse,  family  member  or  friend,  who  has  been  in 
friendly  personal  contact  with  the  person  who  is  incapable 
over  the  preceding  twelve-month  period,  should  be  able  to 
make  an  application.  This  friendly  personal  contact 
provision  promotes  "authentic"  substitute  decisions.  It 
precludes  estranged  spouses  or  family  and  friends  who  may 
not  be  aware  of  the  person's  recent  viewpoints  and 
lifestyle.  The  inclusion  of  friends  is  seen  as  important 
and  necessary.  The  Committee  envisages  people  who  live 
with  or  are  very  close  to  the  person  who  is  incapable,  and 
who,  in  many  cases,  know  them  best.  For  this  reason,  they 
should  not  be  excluded  from  making  an  application. 

It  is  imperative  that  the  Public  Guardian  and  Trustee 
have  a  major  role  in  screening  applicants  to  ensure  that 
assets  are  prudently  and  properly  managed.  In  cases  of 
conflict  between  the  Public  Guardian  and  Trustee  and  an 
applicant,  the  court  should  be  empowered  to  decide  the 
appropriate  manager. 

(Also  see  commentary  accompanying  subsections  15(1) 
and  ( 2 )  .  ) 

The  Committee  recommends: 

5.5  The  law,  as  set  out  in  the  substitute  decisions 
legislation,  should  give  an  attorney  under  a 
continuing  power  of  attorney,  a  conservator 
designated  by  the  person  when  capable,  family,  or 
friends  of  the  person  the  right  to  assume 
management  of  the  person's  property,  if  they  are 
able  and  willing  to  do  so. 
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H.  Applicant  Requirements 

The  role  of  conservator  entails  significant 
responsibility.  Mismanagement  can  have  grave  consequences 
for  the  person  who  is  incapable  and  the  person's 
dependents.  The  Committee  believes  that  applicants  who 
wish  to  replace  the  Public  Guardian  and  Trustee  as 
statutory  conservator  should  establish  their  suitability 
to  manage  property.  It  is  appropriate  that  the  Public 
Guardian  and  Trustee  play  a  vital  role  in  the  screening  of 
applicants  and  also  maintain  an  ongoing  supervisory  role 
with  respect  to  statutory  conservators. 

Suitability  can  be  established  by  demonstrating  that 
the  applicant  had  friendly  personal  contact  with  the 
individual  who  is  incapable  prior  to  the  determination  of 
incapacity  and  also  by  the  development  of  a  plan  of 
management  for  the  property.  The  Public  Guardian  and 
Trustee  would  receive  further  assurance  that  sound 
decisions  would  be  made  on  behalf  of  the  person  who  is 
incapable  by  the  applicant  obtaining  a  surety  bond  for  the 
value  of  the  property.  Where  appropriate,  the  applicant 
should  be  able  to  apply  to  court  to  reduce  or  eliminate 
the  bond.  With  these  requirements,  or  safeguards,  met,  a 
decision  can  be  made  by  the  Public  Guardian  and  Trustee 
about  the  applicant's  ability  to  manage  the  person's 
property  effectively  and  for  the  person's  benefit. 

An  attorney  under  a  continuing  power  of  attorney  or  a 
person  designated  to  be  statutory  conservator  should  have 
priority  to  replace  the  Public  Guardian  and  Trustee  as 
statutory  conservator.  Where  no  designation  has  been  made 
or  the  person  named  is  either  unsuitable,  unwilling  or 
unable  to  act,  family  and  friends  are  considered. 

Where  a  person  grants  a  continuing  power  of  attorney 
or  designates  a  statutory  conservator,  the  screening 
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process  serves  as  back-up  protection  to  ensure  proper 
management  of  the  grantor's  property.  A  plan  of  management 
should  be  submitted  to  provide  this  assurance,  but  because 
the  grantor  selected  the  attorney  and/or  conservator,  a 
surety  bond  need  not  be  obtained.  Unless  the  Public 
Guardian  and  Trustee  is  dissatisfied,  the  attorney  or 
designated  statutory  conservator  would  replace  the  Public 
Guardian  and  Trustee. 

(Also  see  commentary  accompanying  subsections 
15(3)-(9)  .) 


The  Committee  recommends: 

5.6  The  attorney  under  a  continuing  power  of 
attorney,  or  a  person  designated  to  be  statutory 
conservator,  should  be  able  to  replace  the  Public 
Guardian  and  Trustee  as  statutory  conservator 
where  the  attorney  or  a  person  chosen  to  be 
conservator  proves  the  existence  of  the  power, 
undertakes  to  act,  and  submits  a  plan  of 
management . 

5.7  Other  persons  applying  to  replace  the  Public 
Guardian  and  Trustee  as  statutory  conservator 
should  be  required  to  establish  their  suitability 
to  manage  property,  develop  a  plan  of  management 
for  the  property  and  obtain  a  surety  bond  to 
guarantee  proper  management  (or  apply  to  the 
District  Court  to  reduce  or  eliminate  the  bond). 
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I.  Court  Determination  of  Statutory  Conservator 

The  process  of  replacing  the  Public  Guardian  and 
Trustee  whereby  the  Public  Guardian  and  Trustee  can  screen 
and  approve  an  application  is  both  expeditious  and 
inexpensive.  The  function  is  administrative.  The  Public 
Guardian  and  Trustee  cannot  be  given  authority  to  refuse 
the  application  of  those  who  wish  to  persist.  The  Public 
Guardian  and  Trustee  should  be  obliged  to  apply  to  the 
District  Court  to  decide  contentious  matters.  If  an 
applicant  is  thought  by  the  Public  Guardian  and  Trustee  to 
be  unsuitable,  for  example,  where  the  family  member 
appears  to  have  no  ability  to  manage  the  property 
prudently,  and  the  Public  Guardian  and  Trustee's  view  is 
disputed,  the  court  should  determine  whether  the  applicant 
is  entitled  to  become  statutory  conservator.  Plans  of 
management,  thought  inappropriate  by  the  Public  Guardian 
and  Trustee,  might  also  lead  to  a  court  application.  So, 
too,  might  situations  where  two  applicants  are  found 
suitable  by  the  Public  Guardian  and  Trustee,  but  the 
applicants  refuse  to  manage  jointly. 

Similarly,  the  Public  Guardian  and  Trustee  should  be 
empov/ered  to  apply  to  District  Court  when  the  authenticity 
of  a  continuing  power  of  attorney  is  in  issue.  As  a 
practical  matter,  the  ability  of  the  Public  Guardian  and 
Trustee  to  apply  to  the  court  for  a  determination  would 
screen  out  unrealistic  applications.  The  court  would  also 
be  authorized  to  make  appropriate  limitations  of  the 
powers  of  the  conservators. 

The  Committee  recommends: 

5.8  If  an  application  to  assume  the  function  of 

statutory  conservator  is  refused  by  the  Public 
Guardian  and  Trustee  and  the  applicant  does  not 
withdraw  the  application,  the  Public  Guardian  and 
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Trustee  should  be  obliged  to  apply  to  the  court 
to  have  the  court  determine  whether  the  applicant 
or  the  Public  Guardian  and  Trustee  should 
administer  the  property. 

5.9  The  court  should  have  power  to  limit  the  powers 
ot  a  statutory  conservator. 


J.  Termination 

The  Committee  believes  that  the  provisions  under  the 
Mental  Health  Act  for  terminating  the  certificate  of 
incapacity  and  the  subsequent  involvement  of  the  Public 
Guardian  and  Trustee  are  appropriate  in  principle.  This 
means  that  a  statutory  conservatorship  created  following 
medical  certification  under  the  Mental  Health  Act  would 
terminate  and  a  statutory  conservator  would  relinquish 
management  upon  the  occurrence  of  specific  events  under 
that  Act.  Where  a  person  other  than  the  Public  Guardian 
and  Trustee  is  statutory  conservator,  the  Public  Guardian 
and  Trustee  should  be  required  to  inform  that  person  of 
the  termination. 

A  statutory  conservatorship  created  pursuant  to  the 
voluntary  professional  certification  procedure  (set  out  in 
Recommendation  5.3)  should  terminate  upon  the  statutory 
conservator's  receipt  of  written  notice  by  the  person 
under  conservatorship  revoking  it,  along  with  an 
advocate's  statement  certifying  his  or  her  visit  to  the 
person.  The  conservator  should  also  be  able  to  terminate 
the  conservatorship  by  giving  notice  to  the  person  under 
conservatorship  and  to  the  Public  Guardian  and  Trustee. 

A  statutory  conservatorship  would  also  terminate  upon 
the  appointment  of  a  conservator  by  the  District  Court. 
This  process  is  described  in  the  next  section. 
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The  Committee  recommends: 

5.10  The  statutory  conservatorship  created  following 
medical  certification  under  the  Mental  Health  Act 
should  terminate: 

where  a  physician  cancels  the  certificate  of 
incapability; 

where  the  review  board  under  the  Mental  Health 
Act  or  the  District  Court  on  appeal  determines 
that  the  patient  is  no  longer  incapable  of 
managing ; 

when  a  patient  is  discharged  from  a  psychiatric 
facility,  unless  a  notice  of  continuance  is 
issued  by  the  physician  examining  the  patient  at 
the  time  of  discharge; 

six  months  after  the  discharge  where  a  notice  of 
continuance  has  been  issued. 

5.11  The  statutory  conservatorship  created  pursuant  to 
Recommendation  5.3  (professional  certification) 
should  terminate  when  the  Public  Guardian  and 
Trustee,  or  other  statutory  conservator,  receives 
from  the  person  under  conservatorship  a  direction 
to  terminate  and  a  written  statement  of  an 
advocate  certifying  that  the  advocate  has  visited 
the  person  under  conservatorship.  It  should  also 
terminate  when  the  conservator  gives  notice  to 
terminate  to  the  person  under  conservatorship  and 
to  the  Public  Guardian  and  Trustee. 
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iv)  Court  Appointment  of  Conservators 
K.  Application  for  Conservatorship 

Where  an  individual  has  not  made  provision  for  his  or 
her  own  mental  incapacity  by  way  of  continuing  power  of 
attorney,  and  where  the  provisions  of  the  Mental  Health 
Act  and  the  non-coercive  non-court  process  for  statutory 
conservatorship  are  inapplicable,  there  is  a  need  for  a 
court-application  process.  Anyone,  including  the  Public 
Guardian  and  Trustee,  should  be  able  to  make  an 
application  to  the  District  Court  to  be  appointed  as 
conservator  of  a  person  incapable  of  managing  property. 

The  Public  Guardian  and  Trustee,  as  safety  net,  would  make 
applications  in  cases  of  suspected  exploitation,  or  where 
no  family  or  friends  appear  willing  or  able  to  become 
conservators  for  a  person  who  is  incapable. 

The  Committee  feels  that  in  applications  for 
conservatorship,  "incapacity  to  manage  property",  should 
not  be  enough  to  justify  the  appointment  of  a  conservator. 
Many  individuals  function  adequately  despite  mental 
disabilities  because  the  circumstances  in  which  they  live 
do  not  require  major  decisions  to  be  made.  The  incapacity 
must  result  in  the  person  being  unable  to  make  decisions 
which,  if  not  made,  would  have  a  detrimental  effect  on  the 
person  or  his  or  her  dependents.  The  inability  to  make 
decisions  would  necessitate  some  other  person  being 
authorized  to  make  those  types  of  decisions  for  the  person. 

To  enable  the  court  to  act  to  protect  the  interests  of 
those  alleged  to  be  mentally  incapable,  and  their 
dependants,  an  application  should  be  allowed,  even  though 
there  is  an  acting  statutory  conservator  or  an  attorney 
acting  under  a  continuing  power  of  attorney.  This  would 
permit  application  where  someone  is  concerned  that  a 
statutory  conservator,  or  attorney,  is  acting 
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inappropriately  with  the  property  of  a  person  who  is 
mentally  incapable.  The  court  would,  thus,  have  ultimate 
control  over  substitute  decision  making  with  respect  to 
the  property  of  persons  who  are  incapable. 

This  process  would  replace  the  now  outdated  Mental 
Incompetency  Act.  Transitional  provisions  should  provide 
for  committees  appointed  under  that  Act  to  continue. 
Application  to  the  court  should  be  for  their  appointment 
as  conservators  for  the  persons  who  are  incapable  for  whom 
they  act. 

The  Committee  recommends: 

6.0  The  Mental  Incompetency  Act  should  be  repealed. 
Transitional  provisions  are  required  to  provide 
for  the  continued  authority  of  committees 
appointed  under  it. 

6.1  The  new  legislation  should  provide  for  court 

appointment  of  a  conservator  to  manage  property 
for  a  person  who  is  incapable,  where  the  person's 
incapacities  result  in  the  person  being  unable  to 
make  necessary  decisions  relating  to  property  and 
in  need  of  an  authorized  person  to  make  those 
decisions  for  him  or  her. 


L.  Standard  of  Proof 

The  right  to  self-determination  is  fundamental.  It 
should  not  be  easily  removed.  This  can  be  achieved  by 
applying  the  Criminal  Code  standard  of  proof  beyond 
reasonable  doubt  to  establish  that  a  person  is  mentally 
incapable  and  in  need  of  a  conservator.  This  safeguard 
will  discourage  unfounded  applications  and  secure  maximum 
protection  of  the  rights  of  those  v^/ho  are  subjects  of  such 
appl icat ions . 
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The  Committee  recommends: 

6.2  Mental  Incapacity  to  manage  property  and  the 

resulting  need  for  a  conservator  should  be  proven 
beyond  reasonable  doubt. 


M.  Application  for  Appointment  of  Conservator 

Fundamental  justice  demands  that  an  individual,  who 
may  have  his  or  her  right  to  manage  property  removed,  has 
a  right  to  be  heard.  The  Committee  conceives  of  a  process 
wherein  material  filed  in  support  of  an  application  ensures 
maximum  opportunity  for  the  person  alleged  to  be  incapable 
to  oppose  the  process  and  have  his  or  her  voice  heard. 

The  notice  of  application  should  be  served  on  those 
who  have  an  interest  in  the  outcome.  These  include  the 
person  alleged  to  be  incapable,  the  proposed  conservator, 
substitute  deciders,  the  Public  Guardian  and  Trustee  and 
close  relatives  and  friends.  Once  served,  a  person  could 
oppose  the  application,  or  seek  to  have  a  more  appropriate 
conservator  appointed. 

The  Committee  feels  it  is  essential  that  an  advocate 
be  involved  early  in  the  process.  The  advocate  would 
visit  the  person  alleged  to  be  incapable  to  explain  the 
process  in  order  to  ensure  that  the  person  has  the  best 
possible  understanding  of  what  is  happening.  Those  who  may 
be  frightened  by  court  proceedings  or  simply  unassertive 
without  being  incapable  of  managing  property,  would 
benefit  most  from  an  advocate's  visit.  The  advocate  would 
assist  them  in  making  their  wishes  known.  If  they  chose 
to  oppose  the  process,  the  advocate  would  put  them  in 
contact  with  those  who  would  provide  legal  assistance. 
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The  Committee  believes  the  Public  Guardian  and  Trustee 
should  have  a  role  in  screening  applicants.  This  would 
prevent  inappropriate  persons  gaining  control  of  the  estate 
of  a  person  v/ho  is  incapable.  This  is  particularly 
important  in  an  unopposed  application.  The  application 
should  be  accompanied  by  the  Public  Guardian  and  Trustee's 
approval  or  comments  on  the  applicant's  plan  of  management 
for  the  property  and  the  appropriateness  of  the  proposed 
conservator  as  well  as  the  proposed  conservator's  consent 
to  act . 

The  most  significant  evidence  required  is  that  which 
establishes  the  person's  mental  incapacity  to  manage 
property.  The  Comm.ittee  believes  that  professional 
opinions  should  not  be  required.  Instead,  the  Committee 
believes  that  any  two  individuals  who  are  well  acquainted 
with  the  allegedly  incapable  person  and  have  nothing  to 
gain  by  the  appointment  of  a  conservator,  should  be 
allowed  to  state  their  opinions  of  the  person's  capacity. 

In  some  cases,  this  will  be  sufficient  to  establish 
incapacity.  It  is  necessary  also  to  have  provision  for 
assessments  by  professionals.  The  court  would  make  a 
determination  about  the  sufficiency  of  the  evidence. 

Regardless  of  whether  the  opinions  Vv?ere  professional 
or  not,  they  would  take  the  form  of  statements  in  a 
prescribed  form  developed  for  this  procedure.  This  would 
avoid  one  of  the  major  legal  costs  which  arises  out  of  the 
existing  court  process  under  the  Mental  Incompetency  Act, 
lawyer-prepared  affidavits.  The  prescribed  forms  would 
also  have  the  effect  of  bringing  before  the  court  only 
those  matters  relevant  to  a  determination  of  capacity  to 
manage  property. 

The  Committee  feels  that  where  no  objection  is  made  by 
anyone  served  with  the  application,  the  Court  should  be 
authorized  to  deal  with  the  application  without  the 
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appearance  of  counsel  and  parties.  Legal  representation 
would  not  be  required  for  this  procedure.  Where 
documentary  evidence  is  insufficient,  or  if  the 
application  is  contested,  the  court  should  have  authority 
to  require  further  evidence,  hold  a  regular  hearing  or 
have  the  matter  proceed  to  trial. 

(Also  see  commentary  accompanying  sections  20,  21  and 

22.  ) 

The  Committee  recommends: 

6.3  There  should  be  a  procedure  for  summary 

disposition  of  an  application  to  appoint  a 
conservator.  Where  there  is  proof  of  incapacity 
to  manage  property,  and  no  objection  to  the 
appointment  of  the  conservator,  the  court  should 
be  able  to  make  an  order  without  the  appearance 
of  parties  or  counsel  being  required.  Contested 
applications  would  be  determined  at  a  hearing 
with  full  representation  or,  v/hen  ordered,  at 
trial. 


N.  Tem.porary  Conservatorship 

Situations  arise  which  require  prompt  decisions  to  be 
made  respecting  the  property  of  a  person  apparently 
incapable  of  managing  property.  Necessities  of  life,  for 
example,  may  need  to  be  provided  to  the  person  or  to  his 
or  her  dependants,  or  specific  transactions  affecting  the 
preservation  of  property  may  need  to  be  carried  out,  such 
as  the  payment  of  bills  or  a  mortgage  to  prevent  fore¬ 
closure.  The  court  appointment  of  conservator  procedure 
may  not  be  immediate  enough  to  deal  v^ith  these  situations. 
Therefore,  a  more  expeditious  process  is  required. 
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The  Public  Guardian  and  Trustee  should  be  required  to 
apply  for  temporary  conservatorship  in  emergency 
situations.  Notice  should  be  provided  to  the  person  who  is 
alleged  to  be  incapable,  unless  the  court  dispenses  with 
the  requirement  because  of  the  urgency  and  nature  of  the 
transaction.  A  lower  standard  of  proof  of  incapacity, 
proof  on  the  balance  of  probabilities,  should  apply.  This 
is  justified  because  of  the  circumstances,  the  limitation 
of  applications  to  the  Public  Guardian  and  Trustee  and  the 
limited  term  of  the  order.  Temporary  conservatorship 
orders  should  not  exceed  ninety  days.  The  court  should 
also  be  able  to  set  out  conditions  and  limitations  in  the 
order.  Appointed  for  the  temporary  period,  the  Public 
Guardian  and  Trustee  could  provide  the  person  with 
necessaries  and  take  action  to  preserve  property.  The 
office  or  a  family  member  or  friend  could  apply  for 
permanent  conservatorship  where  the  incapacity  is  not 
temporary . 

A  responsive  judiciary  and  an  active,  properly- 
staffed  and  trained  office  of  the  Public  Guardian  and 
Trustee  are  critical  to  a  rapid  and  effective  judicial 
process.  The  Committee  believes  that  the  recommended 
judicial  model  can  v/ork  as  proposed ,  provided  adequate 
attention  is  paid  to  the  office  by  the  Ministry  of  the 
Attorney  General.  Reference  should  be  made  to  discussion 
of  the  Public  Guardian  and  Trustee's  office  (pages  61  to 
63)  . 


The  Committee  recommends: 

6.4  There  should  be  a  requirement  that  the  Public 
Guardian  and  Trustee  apply  to  the  court  for 
temporary  conservatorship  for  a  person  apparently 
incapable  of  managing,  where  there  is  a  property 
transaction  requiring  immediate  attention  or 
where  conservatorship  is  needed  to  provide 
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necessities  to  the  person  or  to  his  or  her 
dependants.  On  application,  incapacity  to  manage 
property  would  be  proven  on  the  balance  of 
probabilities.  The  application  would  require 
notice  to  the  person  who  is  allegedly  incapable 
but  the  court  should  be  empowered  to  dispense 
with  notice  in  case  of  an  emergency.  The 
temporary  conservatorship  should  be  limited  to 
ninety  days. 


0.  Termination  of  Conservatorship 

The  Comimittee  believes  that  it  should  be  as  simple  to 
terminate  an  order  appointing  a  conservator  as  it  is  to 
create  one.  The  termination  process  should,  therefore,  be 
similar  to  the  originating  procedure.  This  would  entail 
providing  notice  to  interested  parties,  a  visit  by  an 
advocate  on  the  person  under  conservatorship  where  the 
person  is  not  the  applicant  and  statements  by  two 
individuals  of  their  opinions  regarding  the  person's 
capacity  and  the  facts  on  which  these  opinions  are  based. 

The  standard  of  proof  of  capacity  should  be  lowered  to 
the  civil  standard  of  proof  on  a  balance  of  probabilities. 
The  criminal  standard  protects  fundamental  rights  of  the 
person  in  the  application  to  appoint  a  conservator,  but 
would  serve  the  opposite  purpose  in  a  termination 
application.  People  should  not  have  to  establish  their 
capacity  beyond  reasonable  doubt  in  order  to  control  their 
own  lives.  This  would  violate  the  right  of  self- 
determinat ion . 

As  with  the  originating  application,  the  presence  of 
counsel  and  parties  would  not  be  required  where  the  court 
finds  the  documentary  evidence  sufficient  and  no 
opposition  to  the  application  is  received.  Legal 
representation  would  not  be  required. 
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The  Committee  recommends: 

6.5  There  should  be  a  summary  disposition  procedure 

for  terminating  a  conservatorship  by  application, 
similar  to  the  procedure  to  establish 
conservatorship. 

v)  Powers  and  Duties  of  Conservators 
P.  Authority  of  Conservator 

In  both  the  Mental  Health  Act  and  the  Powers  of 
Attorney  Act  substitute  deciders'  powers  with  regard  to 
the  management  of  property  of  persons  who  are  mentally 
incapable  are  full  and  absolute.  Under  the  Mental 
Incompetency  Act,  the  committee  has  only  the  specified 
powers  and  authority  conferred  by  the  court  in  an  order. 
Whatever  the  historical  rationale  for  the  latter  approach 
was,  it  is  no  longer  consistent  with  the  other  legislation. 
The  Committee  believes  it  is  reasonable  to  bring  the  powers 
and  authority  conferred  by  a  court  appointment  into  line 
with  the  approach  taken  in  the  Mental  Health  Act  and  the 
Powers  of  Attorney  Act. 

Risks  in  adopting  this  approach  are  offset  by  the  fact 
that  conservators  are  usually  bonded  and  also  through 
provision  of  specific  duties.  The  court  can  also  limit  the 
power  and  authority  of  both  statutory  and  court-appointed 
conservators  and  should  have  the  ability  to  vary  existing 
orders  on  application.  Therefore,  conservators  should  have 
the  authority  to  do  anything  in  the  management  of  property 
that  the  person  who  is  incapable  could  do.  The  exception 
is  that  a  conservator  may  not  make  a  will  for  the  person 
under  conservatorship.  The  making  of  a  will  is  a  personal 
act  and  is  not  now  and  should  not  be  delegable.  The 
Succession  Law  Reform  Act  applies  where  no  will  is  made  by 
the  person. 


fAl.csn  .dPP  cipri-ion  rnmmpnrarv.) 
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The  Committee  recommends: 

7.0  Unless  specifically  limited  by  order  of  the 

court,  a  conservator,  whether  statutory  or  court- 
appointed,  should  be  authorized  to  do  anything  in 
the  management  of  property  that  the  person  who  is 
incapable  could  do,  if  capable,  except  to  make  a 
will.  It  should  no  longer  be  necessary  to  bring 
applications  to  the  court  to  approve  specific 
transactions . 

7.1  The  court  should  be  able  to  limit  the  powers  of  a 
conservator,  on  application,  at  any  time  during 
the  conservatorship. 


Q.  Contracts  and  Gifts 

A  conservator  makes  property  decisions  on  behalf  of 
and  for  the  benefit  of  a  person  who  is  mentally  incapable 
of  making  them  him  or  herself.  The  conservator  ensures 
that  the  person's  needs  are  met  and  often  must  take  strict 
control  of  property  in  order  to  protect  the  person  from 
exhausting  it.  Persons  who  are  incapable  can  be  highly 
vulnerable  to  being  victimized,  making  purchases  they 
cannot  afford  or  simply  giving  away  money  until  it  is 
gone.  This  can  occur  after  conservatorship  begins,  but 
often  takes  place  prior  to  the  legal  determination  of 
incapacity.  To  protect  persons  who  are  incapable  from 
those  who  take  advantage  of  their  incapacity,  the 
Committee  believes  that  certain  contracts  and  gifts  should 
be  set  aside  by  the  court  where  it  is  equitable  in  all 
the  circumstances  to  do  so. 

The  law  of  contract  and  the  law  governing  gift  provide 
remedies  for  situations  where  one  party  to  a  contract  or 
gift  does  not  have  mental  capacity  to  enter  the  contract 
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or  make  the  gift.  Because  we  all  rely  on  contracts  the 
law  makes  them  difficult  to  set  aside.  The  person 
desiring  to  set  aside  a  contract  is  required  to  prove  his 
or  her  lack  of  mental  capacity  to  understand  the  nature  of 
the  transaction  at  the  time  the  contract  was  made  and  that 
the  other  party  knew  or  ought  to  have  known  of  the 
disability.  It  is  somewhat  easier  to  set  aside  a  gift. 

The  application  of  this  law  to  a  conservatorship  would 
place  the  conservator,  who  is  likely  to  know  little  of  the 
circumstances  surrounding  a  transaction  or  gift,  in  a  poor 
position  to  recover  the  property  of  a  victimized  person 
who  is  incapable. 

The  Committee  has  concluded  that,  while  some  change  to 
the  law  is  necessary  to  allow  conservators  the  ability  to 
recover  the  assets  of  persons  who  are  incapable  given  or 
contracted  away  during  incapacity,  major  change  is  not 
required.  The  conservator's  lack  of  knowledge  and 
inability  to  obtain  information  should  be  remedied  by 
placing  the  onus  on  the  defendant  to  prove  that  the 
defendant  did  not  have  reasonable  grounds  to  believe  that 
the  person  under  conservatorship  was  incapable  at  the  time 
the  contract  was  made  or  the  gift  given.  The  provision 
should  apply  to  contracts  and  gifts  made  during  the 
conservatorship  and  for  the  six  months  proceeding  it.  The 
Committee  in  arriving  at  this  recommendation  has 
considered  the  interests  of  persons  in  commerce  and  those 
managing  legitimate  religious  and  charitable  organizations. 
It  has  also  seriously  considered  the  need  of  persons  who 
are  mentally  disadvantaged  to  have  others  rely  on  the 
presumption  of  capacity  in  order  to  retain  their 
independence  (see  subsections  3(3)  and  (4)  of  the  draft). 

The  Committee  recommends: 

7.2  In  an  action  by  a  conservator  to  void  a  contract 
or  gift  entered  into  or  made  by  a  person  under 
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conservatorship,  or  within  six  months  prior  to 
the  creation  of  the  conservatorship,  the  onus 
should  be  on  the  defendant  to  prove  that  the 
defendant  did  not  have  reasonable  grounds  to 
believe  that  the  person  under  conservatorship  was 
incapable . 


R.  Duties 

Specific  statutory  duties  should  be  imposed  to  prevent 
abuse  of  powers  or  neglect  of  obligations  by  conservators 
with  regard  to  the  management  of  the  property  of  persons 
who  are  mentally  incapable.  Like  attorneys,  (Recommendation 
4.6),  conservators  in  discharging  their  functions  act  in  a 
fiduciary  capacity.  Their  duty,  therefore,  is  to  act  with 
honesty,  integrity,  in  good  faith  and  for  the  benefit  of 
the  person  under  conservatorship.  The  objective  standard 
of  management  imposed  by  the  courts  in  trust  cases  should 
be  applied,  so  that  the  conservator  must  exhibit  the  same 
diligence,  care  and  skill  in  the  management  of  the 
property  as  an  ordinary  prudent  person  in  business  would 
exercise  in  the  conduct  of  the  business.  Paid 
conservators  should  be  required  to  exhibit  a  higher 
professional  standard. 

Statutory  and  court-appointed  conservators  are 
required  to  develop  a  plan  of  management  for  the  estate. 

The  conservator  should  be  responsible  for  performing  his 
or  her  duties  in  accordance  with  that  plan  of  management. 

It  should  be  treated  as  an  undertaking  to  the  estate  which 
if  not  followed  could  make  the  conservator  liable  to  the 
estate  for  damages. 

These  duties  must  be  perform^ed  in  a  hard-headed, 
business-like  manner.  A  conservator  who  is  not  able  to 
live  up  to  the  obligation  should  refuse  the  appointment. 


(Also  see  section  32  commentary.) 
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The  Committee  recommends: 

7.3  Conservators'  duties  should  include: 

--  the  duty  to  act  with  honesty,  integrity,  in 
good  faith  and  for  the  benefit  of  the  person 
who  is  incapable; 

--  the  duty  to  exercise  in  the  management  of 
property,  at  least  the  degree  of  care, 
diligence  and  skill  of  an  ordinary,  prudent 
person  in  business  in  the  conduct  of  the 
business; 

--  when  acting  for  a  fee  or  other  remuneration, 
the  duty  to  exercise  in  the  management  of 
property,  the  degree  of  care,  diligence  and 
skill  that  persons  in  the  profession  or 
business  of  managing  estates  would  exercise  in 
that  profession  or  business;  and 

--  the  duty  to  act  in  accordance  with  the  plan  of 
management  established  for  the  estate. 


S.  Guiding  Principles  for  Expenditures 

To  provide  direction  to  substitute  deciders  and  to 
ensure  the  making  of  "authentic"  decisions  v/here  possible, 
the  Committee  believes  that  guiding  principles  for 
expenditures  should  be  provided.  These  would  apply  to 
conservators.  Legal  obligations  including  the  payment  of 
debts,  must  be  fulfilled.  The  conservator  should  also  meet 
the  obligations  of  the  person  who  is  incapable  both  for 
his  or  her  own  welfare  and  for  those  who  are  his  or  her 
legal  dependents.  Provision  should  be  made  for  the 
support,  education  and  care  of  both,  taking  into  account 
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their  accustomed  standard  of  living,  and  expenditures  that 
are  "reasonably  necessary"  should  be  made. 

Where  there  is  more  than  sufficient  property  to  meet, 
and  continue  to  meet,  the  above  obligations,  the  Committee 
believes  that  the  conservator  should  have  discretionary 
power.  Where  there  is  evidence  that  the  person  who  is 
incapable  would  have  provided  assistance  to  family  members 
or  others,  the  conservator  should  have  the  authority  to 
provide  such  assistance.  Again,  where  assets  are  ample  and 
the  person  who  is  incapable  would  have  done  so,  the 
conservator  should  be  permitted  to  make  charitable  gifts. 

A  prudent  limit  on  gift  giving  is  20%  of  the  income  of  the 
property  in  any  one  year  with  authority  in  the  court  to 
increase  the  percentage. 

Vvihere  a  duty  is  breached,  a  conservator  should  be 
liable  to  the  estate  for  resulting  damages,  although  the 
court  should  be  authorized  to  provide  relief  from  personal 
liability  under  the  appropriate  circumstances. 

(See  commentary  accompanying  sections  33  and  35.) 

The  Committee  recommends: 

7.4  In  the  allocation  of  income  and  assets  of  the 
estate,  a  conservator  should  be  under  the 
following  duties: 

--  to  satisfy  the  legal  obligations  of  the  person 
who  is  incapable; 

--  to  provide  what  is  reasonably  necessary  for 
the  support,  education  and  care  of  the  person 
who  is  incapable  and  his  or  her  dependents, 
taking  into  account  their  accustomed  standard 
of  living; 
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—  where  resources  are  ample  to  continue  to 
discharge  the  above  primary  duties: 

.  to  give  assistance  to  friends  and  family; 

.  to  make  charitable  gifts,  not  exceeding 

20%  of  the  annual  income  of  the  property, 
unless  varied  by  the  court  on  application; 

as  there  is  reason  to  believe  would  have  been 
made  if  the  person  who  is  incapable  was  capable. 

7.5  A  conservator  should  be  liable  for  damages 

resulting  from  a  breach  of  his  or  her  duties,  but 
the  court  should  be  authorized  to  relieve  the 
conservator  from  personal  liability,  in  whole  or 
in  part,  where  it  is  satisfied  that  the 
conservator  has  acted  honestly,  reasonably  and 
diligently , 


T.  Court  Direction 

The  Committee  believes  that  a  mechanism  is  required  to 
resolve  highly  contentious  issues  that  arise  in  the 
management  of  property.  The  person  who  is  incapable  or  the 
person's  guardian,  for  example,  might  feel  that  the 
conservator  or  attorney  under  a  continuing  power  is  not 
providing  reasonable  expenditures  for  the  personal  care  of 
the  person  who  is  incapable.  It  is  recommended  that  the 
court  should  be  available  as  a  last  resort,  to  provide 
direction.  The  person  v/ho  is  incapable,  a  conservator,  an 
attorney,  a  guardian  or  a  dependent  of  the  person  who  is 
incapable  should  be  able  to  apply  to  the  court  when  such 
situations  arise. 


(Also  see  section  36  commentary.) 
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The  Committee  recommends: 

7.6  A  person  who  is  incapable,  a  conservator,  an 
attorney  acting  under  a  continuing  power  of 
attorney,  an  attorney  for  personal  care,  a 
guardian,  if  any,  a  dependant  of  a  person  who  is 
incapable,  or  any  other  person  with  leave  of  the 
court,  should  be  able  to  apply  to  the  court  to 
have  directions  given  to  the  conservator  or 
attorney  on  the  administration  of  property. 


U.  Compensation 

The  current  practice  of  courts  is  to  av^ard 
compensation  to  committees  on  the  same  basis  as  they  do  to 
trustees.  Both  section  55  of  the  Mental  Health  Act  and 
section  29  of  the  Developmental  Services  Act  provide  a 
clear  statutory  entitlement  to  compensation  for  the  Public 
Trustee  in  performing  his  role  as  committee.  The  wording 
of  the  sections  indicate  that  compensation  be  allowed  "in 
an  amount  not  exceeding  the  amount  that  a  trustee  would  be 
allowed  for  like  services".  While  no  statutory  authority 
exists  for  remuneration  of  private  committees  under  the 
Mental  Incompetency  Act,  it  is  well  established  practice 
to  compensate  them  on  a  similar  basis. 

The  courts  have  worked  out  a  standard  of 
compensation,  which  at  the  present  tim.e  is: 

(a)  2-1/2%  on  all  income  received  by  the  estate; 

(  b)  2-1/2%  on  all  capital  in  or  out  of  the  estate;  and 

(c)  a  management  fee  of  2/5ths  of  1%  per  year  of  the 
average  value  of  the  estate. 
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There  is  some  concern  regarding  the  capital  fee 
allowance.  For  example,  if  a  patient  who  owns  real 
property  is  certified  under  the  Mental  Health  Act,  he  may 
be  released  in  a  week,  a  year,  or  perhaps  never.  If  it 
becomes  necessary  to  sell  his  property,  it  is  perfectly 
reasonable  to  allow  the  committee  2-1/2%  on  the  capital 
value  realized  on  the  sale  of  the  property  and  on  the 
disbursement  of  that  capital  later  to  the  patient  or  to 
the  estate.  On  the  other  hand,  if  no  action  is  taken  with 
respect  to  the  real  property  other  than  holding  the  deeds, 
or  if  the  spouse  of  the  patient  is  allowed  to  remain  even 
though  the  property  is  registered  in  the  patient's  name 
and  eventually  the  property  itself  is  turned  back  to  the 
patient  or  the  estate,  the  2-1/2%  in  and  out  of  the 
capital  value  is  not  equitable. 

At  present,  committees  appointed  under  the  Mental 
Incompetency  Act  do  not  have  a  clear  statutory  right  to  be 
compensated.  The  Committee  feels  that  this  right  should  be 
clearly  set  out  legally.  Further,  a  simplified  fee  scale 
should  be  established  by  regulation,  setting  out  as  a 
normal  fee  a  percentage  charge  on  revenue  and  a  percentage 
charge  on  capital  value.  The  Committee  feels  this  would  be 
a  more  appropriate  approach  than  the  present  fees  which 
reflect  the  nature  of  trusts  and  estates,  rather  than  the 
nature  of  conservatorships.  The  proposed  fee  scale 
division  would  better  reflect  the  work  done  by  the 
conservator  in  collecting  and  disbursing  funds,  as  well  as 
the  overall  management  and  investment  function.  In 
addition,  it  would  avoid  getting  into  the  complexities  of 
the  Surrogate  Court  requirements.  The  suggested  guidelines 
set  by  regulation  would  be  annually:  6%  of  revenue;  3/5 
of  1%  of  the  average  annual  capital  value;  a  1%  one-time, 
set-up  fee  at  the  end  of  the  first  year;  and  a  1% 
one-time,  close-out  fee  on  the  close  out  of  the 
conservators  hip. 
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Simplification  is  achieved  by  dropping  separate 
fees  for  revenue  receipts  and  disbursements  and  capital 
receipts  and  disbursements,  and  adopting  one  simple 
revenue  fee  for  collecting  and  disbursing  same,  and  one 
simple  capital  fee  for  managing,  investing  and  disbursing 
same . 

The  revenue  fee  of  6%  is  to  be  calculated  only  on 
income  received  by  the  estate.  The  set-up  and  close-out 
fees  are  one  time  recognition  of  the  inventorying, 
gathering  in,  and  developing  of  a  scheme  of  management 
regarding  the  incapable  person's  assets.  The  close-out 
fee  is  recognition  of  the  fact  that  the  recipient  whether 
the  now-recovered  individual,  or  his  or  her  personal 
representative,  or  a  replacement  conservator  have  the 
benefit  of  receiving  the  assets  in  an  organized, 
inventoried  form,  and  the  effort  and  expense  possibly 
involved  in  handling  or  transferring  the  assets  over. 

Obviously,  where  the  transfer  is  to  a  successor, 
conservator,  or  personal  representatives,  the  successor 
should  not  then  be  able  to  charge  a  "set-up"  fee  because 
that  work  has  been  reflected  in  the  previous  conservator's 
close-out  fees. 

The  above  fee  structure  should  be  recognized  as  a 
normal  fee  for  an  account  of  average  complexity. 
Flexibility  to  adjust  fees  should  exist  to  reflect  the 
particular  size,  activity,  and  complexity  during  any 
particular  accounting  period.  This  flexibility  to  adjust 
should  exist  as  time  goes  on  when  the  normal  fee  may  go 
out  of  date  or  become  inappropriate. 

The  Committee  feels  that  a  conservator  should  be 
able  to  take  compensation  on  a  business-like  basis,  that 
is,  in  monthly  or  quarterly  instalments.  This 
recommendation  recognizes  a  basic  business  premise  that 
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the  work  should  be  paid  for  as  it  is  done.  The  Ontario  Law 
Reform  Commission  addressed  this  subject  as  it  applied  to 
trustees  in  their  recent  Report  on  the  Law  of  Trusts 
(1984),  at  pages  258  to  261  of  the  text,  and  page  517  to 
518  (section  72)  of  the  Draft  Bill,  The  Commission 
recommends  "Trustees  should  be  entitled  to  general 
compensation  on  a  regular  basis  during  the  administration 
of  the  trusts,  ...  they  should  be  entitled  to  take  sums 
periodically  from  the  trust  fund  as  compensation,  without 
the  approval  of  the  court." 

The  Commission  continues: 


"We  therefore  recommend  that,  in  the  absence  of  a 
contrary  intent  contained  in  the  trust  instrument 
and  subject  to  several  specific  controls  that  we 
shall  propose,  the  revised  Trustee  Act  should 
provide  that  trustees  may,  from  time  to  time 
during  the  administration  of  the  trust,  pay  to 
themselves  or  any  of  them  from  the  assets  of  the 
trust  such  sum  as  in  their  opinion  is  fair  and 
reasonable  compensation  for  their  work  and  time 
spent  on  the  trust  during  the  period  of  time  to 
which  the  payment  relates."  (See  page  260) 


It  is  the  Committee's  view  that  in  most  cases, 
compensation  should  be  taken  on  a  current  basis.  This  is 
especially  true  with  respect  to  compensation  on  income 
because : 


(a)  the  deduction  of  compensation  is  a  charge  for 
income  tax  purposes;  and 

( b)  current  deduction  of  compensation  provides  a  much 
more  realistic  balance  for  investment  purposes  or 
care  provisions. 

There  may  be  a  valid  reason  why  the  compensation  on 
capital  or  set-up  fee  should  not  be  taken  until  the  end  of 
the  administration.  For  example,  a  patient  could  have  a 
$200,000.00  house,  but  a  very  limited  income  after  becoming 
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ill.  If  the  conservator  v/as  entitled  to  take  a  1%  set-up 
fee  on  the  capital  value  of  the  real  property,  this  sum  of 
$2,000.00  might  very  well  prejudice  the  payment  of 
maintenance  on  behalf  of  the  patient. 


The  Committee  recommends: 

7.7  There  should  be  a  statutory  entitlement  to 
compensation  in  favour  of  the  conservator. 

7.8  A  simplified  fee  scale  should  be  established  by 
regulation,  setting  out  as  a  normal  fee  a 
percentage  charge  on  revenue  and  a  percentage 
charge  on  capital  value. 

7.9  Discretion  should  be  given  to  the  court  to  adjust 
the  compensation  claimed  by  both  the  Public 
Guardian  and  Trustee  and  private  sector 
conservators  on  the  basis  of  the  amount  deserved. 

7.10  The  conservator  should  be  able  to  take  his  normal 
fees  in  monthly  instalments  or  quarterly 
instalments . 


V.  Financial  Statement:  Passing  of  Accounts 

The  Committee  believes  that  a  standard  financial 
statement  should  be  developed  to  make  review  of  property 
administration  simple  and  thereby  reduce  the  need  for 
expensive  and  complicated  passing  of  accounts  procedures. 
Conservators  and  attorneys  acting  in  place  of  a  statutory 
conservator  should,  therefore,  be  required  to  prepare  an 
annual  financial  statement  showing  assets,  capital 
transactions,  revenue  transactions,  expenditures  and 
compensation  claimed. 
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The  Committee  feels  that  this  financial  statement 

should  meet  three  objectives: 

1)  simple  and  understandable  to  ordinary  people; 

2)  allow  the  reader  to  determine  and  follow  the 
assets  and  the  management  of  capital; 

3)  reflect  whether  or  not  the  person  who  is 
incapable  is  being  maintained  within  his  or 
her  income,  or  whether  capital  is  being 
depleted . 

The  Committee  believes  that  at  least  a  minimum  of 
financial  accounting  should  be  provided  to  those  who  have 
a  legitimate  interest  in  the  administration  of  the 
property  of  the  person  who  is  incapable.  Notice  should, 
therefore,  be  provided  to  appropriate  persons  that  the 
financial  statement  is  available  on  request.  If  the  Public 
Guardian  and  Trustee  is  the  conservator,  notice  should  be 
received  by  the  person  who  is  incapable,  by  the  person's 
guardian  or  attorney  for  personal  care,  and  by  those 
entitled  to  replace  the  Public  Guardian  and  Trustee,  so 
that  they  can  decide  if  the  Public  Guardian  and  Trustee 
should  be  replaced.  V^here  a  private  conservator  prepares 
the  document,  those  with  a  legitimate  interest  include  the 
person  who  is  incapable,  the  guardian  or  personal 
attorney,  if  any,  of  the  person  who  is  incapable,  and  the 
Public  Guardian  and  Trustee. 

Those  with  a  legitimate  concern  about  the 
administration  of  the  property  of  a  person  who  is 
incapable  should  be  able  to  have  the  administration 
reviewed.  This  would  involve  the  conservator  passing  his 
or  her  accounts.  The  procedure  is  expensive  and  time 
consuming,  so  that  the  threat  of  an  application  for  a 
passing  of  accounts  should  be  sufficient  leverage  to 
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obtain  detailed  financial  information  from  the  conservator 

(Also  see  section  38  commentary.) 

The  Committee  recommends: 

7.11  A  conservator  should  have  a  duty  to  prepare  an 
annual  financial  statement  showing: 

--  the  assets  at  the  beginning  of  the  year; 

--  the  assets  at  the  end  of  the  year; 

--  capital  receipts  and  disbursements; 

--  revenue  receipts  and  disbursements;  and 
--  compensation  claimed. 

7.12  Where  the  conservator  is  the  Public  Guardian  and 
Trustee,  notice  of  the  availability  on  request  of 
the  financial  statement  should  be  given  to  the 
person  who  is  incapable,  his  or  her  guardian  or 
attorney  for  personal  care,  if  any,  and  to  the 
persons  entitled  to  replace  the  Public  Guardian 
and  Trustee  as  statutory  conservator. 

7.13  Where  there  is  a  private  conservator,  notice  of 
the  availability  on  request  of  the  financial 
statement  should  be  given  to  the  person  who  is 
incapable  and  to  the  guardian,  or  attorney  for 
personal  care,  if  any,  of  the  person  who  is 
incapable,  and  to  the  Public  Guardian  and  Trustee 

7.14  Conservators  should  be  required  to  pass  their 
accounts  on  order  of  the  court. 
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THE  PERSON 


i)  Age  for  Personal  Decisions 

The  selection  of  an  age  at  which  the  law  confers  rights 
always  involves  some  element  of  arbitrariness.  Whatever 
age  is  selected,  some  individuals  in  fact  are  sufficiently 
mature  to  exercise  the  right  earlier,  and  others  are  not 
sufficiently  mature.  The  threshold  question  is  whether 
there  is  a  need  to  specify  a  minimum  age  at  which  the 
rights  and  obligations  associated  with  the  part  of  the 
draft  related  to  personal  decisions  should  commence. 

The  Committee  believes  that  there  are  good  reasons  for 
establishing  the  age  at  sixteen.  The  Child  and  Family 
Services  Act  and  the  Children's  Law  Reform  Act  provide  for 
substitute  decisions  for  those  under  sixteen.  Parents  have 
certain  rights  of  substitute  decision  making  for  their 
children  under  sixteen,  subject  to  the  right  of  mature 
children  to  make  their  own  choices.  It  would  not  be 
sensible  for  the  Committee  to  create  confusion  regarding 
the  law  applicable  to  children. 

Under  the  draft  legislation,  a  sixteen-year-old  who  is 
mentally  capable  could  by  personal  power  of  attorney 
select  an  attorney  to  act  if  incapacity  arose;  be  subject 
to  the  substitute  medical  decision  making  provisions  in 
the  event  of  incapacity;  and  have  a  guardian  appointed 
under  the  legislative  provisions  if  incapacity  were  to 
warrant  the  appointment.  An  individual  aged  sixteen  could 
be  appointed  by  another  to  act  as  his  or  her  attorney; 
could  act  as  a  substitute  medical  decider  for  a  family 
member;  and  could  be  the  guardian  for  another. 

The  Committee  takes  note  of  the  changes  that  were  made 
to  the  Mental  Health  Act  removing  the  irrebuttable 


presumption  of  incapacity  for  those  under  the  age  of 
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sixteen.  While  the  Committee  is  satisfied  that  persons 
sixteen  and  over  ought  to  have  the  same  right  to  choose 
substitute  deciders  adults  have,  the  Committee  offers  no 
opinion  regarding  the  law  as  it  applies  to  children  under 
that  age. 

The  Committee  recommends: 

8.0  Unaer  the  legislation,  the  age  of  sixteen  should 
be  the  minimum  age  at  which: 

--  an  individual  may  appoint  a  personal  attorney, 
or  have  a  medical  substitute  decider  or  a 
guardian  appointed  under  the  legislation; 

—  an  individual  may  be  appointed  as  personal 
substitute  decider  or  be  appointed  by  the 
court  as  guardian  for  another. 


ii)  Persons  Who  are  Mentally  Incapable  of  Personal  Care 

The  definition  of  "mentally  incapable  of  personal 
care"  is  of  more  concern  than  that  respecting  property, 
because  the  rights  associated  with  the  person  are  so  basic 
and  fundamental.  They  range  from  everyday  personal 
decisions  about  meals,  brushing  teeth  and  what  clothes  to 
wear  to  decisions  involving  life  and  death. 

The  approach  chosen  by  the  Committee  is  similar  to 
that  developed  for  defining  "mentally  incapable  of 
managing  property".  It  is  based  on  the  ability  or 
inability  to  make  a  choice  or  to  appreciate  the 
consequences  of  a  decision  or  lack  of  decision.  Here, 
choices  relate  to  health  care,  nutrition,  shelter, 
clothing,  personal  hygiene  and  personal  safety.  The  last 
area  is  included  to  deal  with  situations  where  persons  who 
are  mentally  incapable  are  exploited  or  abused. 
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As  with  capacity  to  manage  property,  if  a  person  has 
the  ability  to  make  choices  or  appreciate  consequences 
with  the  assistance  of  others,  the  person  is  not  incapable. 

(Also  see  commentary  accompanying  Sections  41  and  6). 

The  Committee  recommends: 

9.0  A  person  is  incapable  of  choice  with  respect  to 

the  necessities  of  life,  and  therefore,  incapable 
of  personal  care,  where  the  individual  is  unable 
to  understand  information  that  is  relevant  to 
making  a  decision  about: 

—  health  care; 

--  nutrition; 

—  s  he  1 1  e  r  ; 

--  clothing; 

—  personal  hygiene; 

--  personal  safety;  or 

is  unable  to  appreciate  the  consequences  of  the 
decision,  or  lack  of  decision. 


iii)  Powers  of  Attorney  for  Personal  Care 

A.  Creation  of  Power 

Existing  law  permits  individuals  using  powers  of 
attorney  to  grant  to  others  the  power  to  make  property 
decisions  on  their  behalf.  It  does  not  permit  the 
granting  of  a  power  to  make  personal  care  and  medical 
treatment  substitute  decisions.  Thus  individuals  are 
unable  to  arrange  control  of  these  areas  of  their  lives  in 
the  event  of  their  becoming  mentally  incapacitated.  While 
there  are  dangers  in  the  establishment  of  attorneys  for 
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personal  care/  the  Committee  believes  that  a  system  should 
exist  whereby  individuals  can  make  provision  for  their 
mental  incapacity.  The  grantor  of  the  power  should  be 
able  to  create  a  power  of  attorney  for  personal  care  that 
authorizes  another  to  make  decisions  in  one  or  all  areas 
in  which  he  or  she  may  become  incapable.  In  combination 
with  the  continuing  power  of  attorney  for  property, 
persons  could  make  total  preparations  for  their  incapacity. 

With  the  creation  of  powers  of  attorney  for  personal 
care,  sufferers  of  Alzheimer's  Disease,  for  example,  could 
in  the  early  stages  of  the  disease  determine  their  own 
future.  They  could  indicate  their  preferences  regarding 
how  everyday  personal  care  decisions  should  be  made.  With 
respect  to  medical  and  psychiatric  treatment,  the  power 
could  serve  as  what  has  become  known  as  a  "living  will". 

The  dignity  of  the  individual  would  be  maintained  with 
minim.al  state  involvement. 

(See  also  commentary  accompanying  sections  42  and  43). 

The  Committee  recommends: 

10.0  Persons  should  have  the  right  when  mentally 
capable,  by  making  a  power  of  attorney  for 
personal  care,  to  grant  to  another,  an  attorney 
for  personal  care,  the  right  to  make  for  them 
those  types  of  care  decisions  that  they  have  set 
out  in  the  power,  if  they  become  mentally 
incapable  of  making  the  decisions  themselves. 

B.  Witnessing 

Independent  witnessing  of  the  power  of  attorney  for 
personal  care  is  the  first  safeguard  which  would  protect 
the  grantor  from  potential  restriction  of  future 
freedoms.  The  Committee  recommends  that  the  witnessing  of 
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a  power  of  attorney  for  personal  care  should  be  identical 
to  the  witnessing  of  a  continuing  power  of  attorney  over 
property.  This  entails  the  presence  of  two  witnesses 
during  the  signing  of  the  power.  Again,  persons  who  have 
a  conflict  of  interest  with  the  grantor  should  not  be 
witnesses . 

As  with  property,  an  attorney  for  personal  care's 
authority  stems  only  from  the  mental  capacity  of  the 
grantor.  It  is  therefore  imperative  that  the  person 
creating  the  power  of  attorney  understands  the  nature  and 
consequences  of  the  document  being  signed.  This  can  be 
achieved  by  requiring  the  witnesses  to  certify,  in 
writing,  that  in  their  opinion,  the  grantor  was  mentally 
capable  of  personal  care  at  the  time  the  document  was 
signed.  These  witnessing  requirements  should  also  apply 
during  the  revocation  of  a  power  of  attorney  for  personal 
care.  In  both  the  creation  and  revocation  of  the  power, 
they  would  serve  to  impress  upon  the  witnesses  the  gravity 
of  the  situation  and  hopefully  dissuade  those  who  might 
consider  abusing  the  power.  Although  these  safeguards 
will  cause  inconvenience  to  grantors,  they  should  not 
prevent  the  power  of  attorney  for  personal  care  from,  being 
a  practical  tool  for  the  making  of  "authentic"  substitute 
decisions.  The  Committee  believes  that  unless  there  are 
strong  reasons  to  the  contrary,  the  witnessing  and  other 
functions  governing  powers  of  attorney  for  personal  care 
should  be  the  same  as  those  for  powers  of  attorney  for 
property.  The  small  benefit  achieved  by  having  different 
safeguards  is  not  warranted  if  the  ordinary  person  is 
confused  and  makes  a  mistake  that  makes  the  power  of 
attorney  inoperative. 

(Also  see  section  44  commentary). 


The  Committee  recommends: 
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10.1  The  creation  or  revocation  of  a  power  of  attorney 
for  personal  care,  like  the  creation  or 
revocation  of  a  power  of  attorney  for  property, 
should  require  witnessing  by  two  persons  who  are 
not  the  attorney,  the  attorney's  family,  the 
family  of  the  grantor,  an  employee  of  a  facility 
at  which  the  grantor  receives  board  or  other 
personal  cares  or  involved  in  litigation  against 
the  grantor. 

10.2  To  complete  the  witnessing  requirements  for 
creation  or  revocation  of  a  power  of  attorney  for 
personal  care,  the  witnesses  should  be  required 
to  certify,  in  writing,  that  they  are  of  the 
opinion  that  the  grantor  was  mentally  capable  of 
personal  care  when  the  grantor  signed  the 
document . 

C.  Assessment  of  Grantor's  Capacity 

Unlike  a  continuing  power  of  attorney  over  property,  a 
power  of  attorney  for  personal  care  should  only  come  into 
force  after  the  grantor  of  the  power  is  determined  to  be 
mentally  incapable  of  personal  care.  Rights  associated 
with  the  areas  of  personal  care  are  so  fundamentally 
personal  that  substitute  decisions  should  only  be  made  for 
those  who  are  incapable  of  making  them  on  their  own  or 
with  assistance.  Because  the  powers  to  be  exercised  by  an 
attorney  for  personal  care  could  be  coercive,  this 
safeguard  is  necessary  to  protect  the  grantor. 

In  addition  to  the  witnessing  requirements  set  out, 
the  Committee  feels  that  a  requirement  of  a  finding  of  the 
grantor's  incapacity  by  two  independent  assessors  to 
activate  the  pov/er  would  help  guard  the  grantor's 
freedom.  At  first  the  Committee  felt  that  assessments 
should  be  conducted  by  professionals  trained  to  perform 
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such  examinations.  However,  a  power  of  attorney  is  a 
voluntary  assignment  of  authority.  Grantors  should  be 
able  to  name  persons  they  trust  to  carry  out  the  duty.  If 
no  such  designations  are  made  in  the  power,  then  two 
professionals  authorized  to  make  assessments  should 
satisfy  the  requirement.  These  would  be  a  physician  and  a 
second  professional  qualified  to  do  an  assessment  of 
mental  capacity  who  is  a  psychiatrist,  psychologist, 
certified  social  worker  or  another  physician. 

Whoever  performs  the  assessments  should  report  their 
findings  to  the  attorney.  As  well,  copies  of  the  reports 
should  be  served  on  the  grantor,  and  an  advocate  should 
visit  the  grantor  to  ensure  that  he  or  she  has  as  great  an 
understanding  of  their  significance  as  possible.  The 
advocate  should  explain  that  the  opportunity  exists  to 
oppose  the  process  if  the  grantor  has  become  unwilling. 

Once  these  requirements  are  met,  the  attorney  for 
personal  care  should  file  with  the  Public  Guardian  and 
Trustee  a  copy  of  the  power  of  attorney  for  personal  care, 
together  with  the  assessment  reports,  a  plan  of 
guardianship  and  the  advocate's  confirmation  of  his  or  her 
visit.  Provided  that  the  advocate  does  not  convey  the 
grantor's  objection  to  the  process,  the  Public  Guardian 
and  Trustee  should  then  validate  the  power,  setting  out 
the  incapacities  of  personal  care  on  which  the  reports 
coincided.  Vihere  the  certificate  is  not  issued  and  the 
attorney  disputes  the  matter,  the  court  should  determine 
whether  the  power  of  attorney  will  take  effect. 

A  similar  process  should  be  established  for  validating 
a  power  of  attorney  for  personal  care  which  names  the 
Public  Guardian  and  Trustee  as  attorney. 


(Also  see  commentary  accompanying  sections  45  to  47). 
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The  Committee  recommends: 

10.3  A  power  of  attorney  for  personal  care  should 
authorize  the  attorney  to  make  personal  care 
decisions  after  the  grantor  of  the  power  is 
independently  assessed  as  mentally  incapable  of 
personal  care  and  the  appropriate  documentation 
has  been  filed  with  the  Public  Guardian  and 
Trustee. 

10.4  The  power  of  attorney  for  personal  care  should 
come  into  force  where: 

--  the  attorney  for  personal  care  has  filed  with 
the  Public  Guardian  and  Trustee  a  copy  of  the 
power,  the  assessment  of  the  mental 
incapacities  for  personal  care  of  the  grantor 
certified  by  at  least  two  assessors  designated 
by  the  grantor  or  otherwise  by  authorized 
professionals,  a  plan  of  guardianship  and 
proof  that  a  copy  of  the  assessment  has  been 
explained  to  the  grantor  by  an  advocate 
experienced  in  working  with  persons  of 
diminished  mental  capacity; 

—  the  Public  Guardian  and  Trustee  has  not 

received  from  the  grantor  an  objection  to  the 
activation  of  the  power; 

--  the  Public  Guardian  and  Trustee  issues  notice 
of  the  activation  of  the  power. 
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iv)  Consent  to  Medical  and  Psychiatric  Treatment 

D.  Substitute  Consent 

Physicians  can  be  held  liable  for  battery  or 
negligence  if  they  provide  treatment  to  those  whose 
ability  to  give  an  informed  consent  to  such  treatment  is 
impaired  by  mental  infirmity.  Although  sections  50  and  51 
of  O.Reg.  865  under  the  Public  Hospitals  Act  are  relied 
upon,  they  do  not  protect  doctors  from  liability  for  not 
obtaining  informed  consent  to  treatment.  The  regulation 
merely  requires  written  consent  from  the  person  being 
treated  or  substitute  consent  from  a  parent,  guardian  or 
next  of  kin  for  surgical  operations  and  specified 
diagnostic  tests  or  medical  treatment  procedures  performed 
in  public  hospitals. 

In  Ontario,  statutory  authority  provides  for  substitute 
decisions  with  respect  to  treatment  in  limited  circum¬ 
stances.  Under  the  Mental  Health  Act,  a  person  who  is 
specified  in  the  Act  may  consent  or  refuse  consent  to 
psychiatric  treatment  for  a  person  who  is  incapable.  The 
Mental  Incompetency  Act  gives  authority  to  a  court- 
appointed  committee  of  the  person  to  consent  or  refuse 
consent  to  treatment  after  the  person  has  been  declared 
mentally  incompetent  under  the  Act .  But  outside  of  these 
limited  procedures  the  law  of  informed  consent  and  the 
absence  of  uniform  law  providing  for  substitute  decisions 
creates  problems  for  both  public  hospitals  and  community- 
based  programs  regarding  the  care  of  persons  who  require 
medical  treatment  but  lack  the  mental  capacity  to  consent 
or  refuse  consent  to  treatment.  The  person  might  need  a 
broken  arm  set,  infected  tonsils  removed  or  dental  surgery 
to  alleviate  pain  or  to  correct  a  condition. 

The  Committee  feels  that  substitute  consent  should  be 
authorized  by  law.  It  recommends  a  substitute  consent 
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approach  to  medical  and  psychiatric  treatment  that  would 
result  in  only  controversial  matters  being  taken  to  court. 
The  approach  would  be  expeditious,  uncomplicated,  and  less 
expensive,  disruptive  and  intrusive  than  a  mandatory  court 
application.  It  should  protect  doctors  who  comply  with  it 
from  liability. 

(Also  see  commentary  preceding  section  49.) 

The  Committee  recommends: 

11.0  Sections  50  and  51  of  0.  Reg.  865  under  the 

Public  Hospitals  Act  shoula  be  repealed.  The 
provisions  of  the  Mental  Health  Act  regarding 
substitute  consent  for  voluntary  patients  should 
be  reconsidered  in  light  of  the  following  system 
of  substitute  consent  to  medical  and  psychiatric 
treatment . 

11.1  Where  a  person  is  apparently  mentally  incapable 
of  consenting  or  refusing  consent  to  therapeutic 
medical  or  psychiatric  treatment,  the  law  should 
authorize  certain  others  to  make  the  decision  on 
his  or  her  behalf  provided  that  the  patient  is 
not  refusing  the  decision. 


E.  Who  May  Substitute  Consent 

A  fundamental  goal  of  the  Committee  is  to  promote  the 
making  of  authentic  substitute  decisions  for  those 
incapable  of  making  decisions  for  themselves.  With  respect 
to  treatment  decisions,  it  is  felt  that  a  court-appointed 
guardian  or  an  attorney  for  personal  care  appointed  by  the 
patient  should  have  the  highest  right  to  give  or  refuse 
substitute  consent.  The  attorney,  designated  in  a  power 
of  attorney  for  personal  care,  is  most  appropriate  because 
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he  or  she  was  selected  by  the  grantor-patient  to  make  such 
decisions . 

In  the  absence  of  an  attorney  for  personal  care  or 
guardian,  the  Committee  feels  that  spouses,  family  members 
and  friends  should  have  priority  to  make  substitute 
decisions  about  treatment.  To  ensure  authenticity  as  much 
as  possible,  the  spouse,  family  member  or  friend  should 
certify  the  relationship  and  certain  other  facts:  that 
there  has  been  friendly  personal  contact  with  the  patient 
over  the  preceding  twelve-month  period;  that  the  person  is 
willing  to  assume  responsibility  for  the  duties  imposed  on 
substitute  deciders;  and  that  the  person  knows  of  no 
conflict  or  objection  from  any  other  person  in  the  list  of 
equal  or  higher  categories,  and  no  objection  from  the 
patient  him  or  herself,  expressed  when  capable. 

The  Public  Guardian  and  Trustee,  as  public  safety  net, 
should  have  authority  to  decide  on  behalf  of  the  patient 
if  there  is  no  person  who  claims  the  authority  to  make  the 
decision.  The  Public  Guardian  and  Trustee  should,  where 
the  treatment  decision  is  not  easy,  make  treatment 
decisions  with  the  advice  of  experts. 

(Also  see  section  50  commentary.) 

The  Committee  recommends: 

11.2  The  highest  priority  to  make  a  substitute 
decision  for  the  patient  should  be  a  court- 
appointed  guardian  or  an  attorney  for  personal 
care  designated  by  the  patient,  when  capable,  by 
a  power  of  attorney  for  personal  care. 

11.3  The  second  priority  should  be  such  members  of  the 
family  of  the  patient  who  have  maintained  friendly 
personal  contact  with  him  or  her  in  the  following 
order : 
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—  a  spouse; 

--  a  child; 

—  a  parent; 

--  a  brother  or  sister; 

—  other  next  of  kin; 

--  a  friend. 

11.4  Inhere  there  is  no  guardian,  attorney  for  personal 
care,  next  of  kin  or  friend  willing  and  able  to 
make  a  decision,  the  Public  Guardian  and  Trustee 
should  have  authority  to  decide  on  behalf  of  the 
pat  lent . 

F.  Patient's  Refusal 

There  is  a  tendency  when  people  are  frail  to  want  to 
find  someone  to  make  a  substitute  decision  for  them,  even 
when  they  are  mentally  capable  of  making  their  own 
decisions.  This  occurs  frequently  with  respect  to 
patients'  treatment  decisions.  Whether  this  practice  is 
motivated  by  convenience  or  genuine  concern  for  patients, 
it  usurps  control  over  their  lives.  All  patients  have  the 
right  to  participate  in  their  own  treatment  decisions. 
Accordingly,  they  should  be  treated  with  honesty  and  with 
respect  for  their  dignity  and  autonomy. 

Patients  whom  attending  physicians  feel  are  without 
capacity  to  consent  should  not  thereby  be  denied  an 
opportunity  to  participate  in  their  treatment  decisions. 
The  Committee  feels  this  should  be  ensured  by  having  an 
advocate  visit  the  patient  in  non-emergency  situations. 

The  advocate's  function  would  be  to  explain  to  the  patient 
that  he  or  she  is  considered  by  the  physician  to  be 
mentally  incapable  of  giving  or  withholding  consent  to 
treatment  and  that  a  spouse,  family  member  or  friend  has 
made  a  decision  on  his  or  her  behalf.  The  advocate  would 
also  explain  the  patient's  right  to  refuse  the  substitute 
decision. 
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A  key  role  of  the  advocate  should  be  to  support  the 
patient,  provide  neutral  advice  and  speak  on  the  patient's 
behalf.  This,  in  many  cases,  could  reduce  the  patient's 
fear  about  the  situation  being  faced. 

The  Committee  is  of  the  view  that  further  provision 
must  be  made  for  the  situation  when  a  patient  believed  to 
be  incapable  refuses  to  accept  the  substitute's  decision. 

An  independent  assessment  should  be  made  of  the  patient's 
mental  capacity  to  consent.  A  psychiatrist,  or  where  there 
is  none  available,  a  physician,  should  do  the  assessment, 
and  his  or  her  written  opinion  should  determine  future 
steps.  If  capacity  is  found,  the  patient's  decision  must 
be  respected.  The  reason  for  this  result  is  the  overriding 
presumption  of  capacity.  Supported  by  an  independent 
assessment,  it  is  most  unlikely  that  a  court  would  find 
beyond  reasonable  doubt  that  the  patient  is  incapable  of 
giving  or  withholding  consent  to  treatment.  If  incapacity 
is  confirmed,  the  Public  Guardian  and  Trustee  should  be 
informed  for  the  purpose  of  making  an  application  to  court 
for  the  appointment  of  a  guardian  with  authority  to 
consent  or  refuse  consent  to  treatment. 

Concern  has  been  expressed  on  behalf  of  physicians  and 
other  care  givers  that  the  judicial  model  for  the  appoint¬ 
ing  of  a  guardian  may  be  too  slow  in  cases  of  a  refusal  by 
a  patient  who  is  apparently  incapable  to  accept  a 
substitute's  decision.  The  danger  of  delay  has  caused 
concern  particularly  in  regards  to  the  treatment  of  acute 
care  patients  in  circumstances  that  may  be  urgent,  but  are 
not  emergencies.  Certainly,  it  would  be  improper  to  deny 
a  patient  the  benefit,  and  health  care  professionals  the 
ability  to  provide  necessary  therapeutic  treatment  to  a 
person  who  is  incapable,  based  only  on  the  refusal.  This 
would  be  intolerable  to  physicians  and  other  health  care 
providers  with  a  duty  to  care  for  the  sick. 

These  apprehensions  about  delay  are  understandable. 
However,  there  is  every  reason  to  believe  that  the 
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judicial  process  is  capable  of  the  necessary  response.  As 
previously  discussed,  the  Chief  Judge  of  the  District 
Court  is  confident  that  the  court  will  be  ready  and 
willing  to  carry  out  the  intentions  of  the  legislation. 

If  existing  services  prove  inadequate,  the  Attorney 
General  will  consider  the  appointment  of  additional  judges. 

The  earlier  discussion  (pages  61  and  63)  also  sets  out 
the  Committee's  demand  for  an  active  Public  Guardian  and 
Trustee's  office,  one  which  is  properly  staffed  and 
trained  to  bring  applications  quickly  and  effectively 
throughout  the  province.  Inappropriate  staffing  resulting 
in  inability  to  bring  these  matters  quickly  before  the 
courts  is  not  only  improper,  it  is  a  false  economy.  The 
person's  condition  may  suffer  without  treatment  and 
increased  health  care  costs  may  result.  Delays  in 
determining  who  has  the  right  to  make  treatment  decisions 
will  result  in  unnecessary  use  of  medical  and  hospital 
facilities . 

If  the  government  is  not  willing  to  properly  staff  the 
Public  Guardian  and  Trustee's  office,  the  health  needs  and 
human  rights  of  persons  who  are  mentally  disadvantaged 
will  not  be  adequately  addressed. 

Health  care  providers  believe  that  even  if  the 
judicial  system  and  the  Public  Guardian  and  Trustee  are 
capable  of  meeting  the  needs  of  the  vast  majority  of 
patients  who  are  mentally  incapable  of  making  a  health 
care  decision  and  who  refuse  a  treatment  decision,  there 
is  one  small  group  of  patients  that  it  is  inappropriate  to 
put  through  this  sytem.  There  are  patients  whose  state  of 
incompetency  is  likely  to  be  temporary  in  any  event,  but 
would  pass  much  sooner  after  receiving  treatment.  These 
patients  are  delirious  and  are  suffering  as  a  result.  Some 
Committee  members  believe  that  the  delay  caused  by  seeking 
a  judicial  order  because  of  a  refusal  that  does  not  relate 
to  the  decision  about  treatment  is  harmful  to  the  patient. 


148 


Furthermore,  they  believe  the  cost  involved  in  the  process 
is  also  unnecessary,  as  the  state  of  incompetency  is 
transitory,  and  there  are  no  other  decisions  a  guardian 
would  be  required  to  make.  Committee  representatives  from 
the  Ontario  Hospital  Association,  the  Ontario  Medical 
Association,  and  the  Ministry  of  Health  believe  that  the 
recommendations  regarding  patient  refusal  are  more  suited 
to  chronic  incompetency  and  long-term  care  situations. 

(Also  see  commentary  accompanying  sections  51  and  52.) 

The  Committee  recommends: 

11.5  In  a  non-emergency  situation,  where  the  attending 
physician's  opinion  is  that  a  patient  is  without 
capacity  to  consent,  the  patient  should  be 
visited  by  an  advocate.  The  advocate  should 
explain  that  the  attending  physician  has  found 
the  patient  without  capacity  to  consent,  that 
someone  has  claimed  authority  to  give  or  refuse 
consent,  the  decision  made  by  the  person  claiming 
authority  and  the  patient's  right  to  refuse  the 
decision . 

11.6  Where  the  patient  refuses  to  accept  the  decision 
made  by  his  or  her  family  or  the  Public  Guardian 
and  Trustee,  a  second  independent  medical 
assessment  of  the  patient's  mental  capacity  to 
consent  should  be  made.  If  the  assessment  shows 
that  the  patient  is  mentally  capable,  his  or  her 
own  medical  decision  must  be  respected.  Where 
the  second  assessment  is  that  the  patient  is 
incapable,  but  the  pat  lent ■ st i 1 1  refuses  to 
accept  a  decision,  the  Public  Guardian  and 
Trustee  should  be  notified  to  permit  the  office 
to  apply  to  the  court  for  the  appointment  of  a 
guardian . 


149 


G.  Emergency  Treatment 

The  Committee  believes  that  the  above  procedure  for 
seeking  substitute  consent  is  inappropriate  in  cases  of 
emergency,  where  the  delay  in  obtaining  substitute  consent 
would  endanger  the  life,  a  limb  or  a  vital  organ  of  the 
patient.  A  physician  should  be  authorized  to  proceed  with 
treatment  without  consent.  The  Committee  feels  that  there 
exists  a  societal  expectation  that  a  physician  must  act  to 
protect  life,  limb  or  vital  organs  in  emergency  situations. 

Where  the  attending  physician  feels  that  a  patient  is 
without  capacity  to  consent  to  treatment  and  proceeds  to 
treat  the  patient  because  of  an  emergency  situation,  the 
Committee  believes  the  physician  should  make  a  written 
statement  indicating  his  or  her  belief  that  delay  in  the 
treatment  caused  by  obtaining  consent  would  endanger  the 
life,  a  limb  or  a  vital  organ  of  the  patient. 

Where  a  patient  refuses  the  proposed  treatment, 
efforts  that  are  reasonable  in  the  circumstances  should  be 
made  to  obtain  an  independent  opinion  of  a  physician  or 
psychiatrist  to  determine  the  issue  of  the  patient's 
capacity.  Where  an  independent  opinion  is  obtained, 
treatment  should  only  proceed  if  the  opinion  is  that  the 
patient  is  without  capacity  to  consent. 

Treatment  should  nevertheless  proceed  where,  in  the 
circumstances,  it  is  not  possible  to  obtain  an  independent 
opinion.  Where  an  independent  opinion  cannot  be  obtained, 
the  attending  physician  should  make  a  written  statement 
describing  the  efforts  made  and  why  an  opinion  was  not 
obtained . 

The  Committee  feels  strongly  that  this  emergency  power 
should  be  reflective  of  existing  law  and  the  common  law 
emergency  doctrine.  It  should  not  be  a  wholesale 
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authorization  to  treat.  Treatment  should  be  limited  to 
that  which  is  necessary  to  avert  the  crisis. 

(Also  see  section  53  commentary.) 

The  Committee  recommends: 

11.7  The  existing  law  with  respect  to  emergencies 
should  be  retained.  In  an  emergency,  where  the 
delay  that  would  result  from  seeking  consent  or 
substitute  consent  would  endanger  the  life,  limb 
or  vital  organ  of  a  patient  who  is  apparently 
incapable  of  consenting  or  refusing  consent,  the 
attending  physician  should  be  authorized  to 
provide  treatment  without  consent  to  avert  the 
crisis . 

11.8  An  attending  physician  who  proceeds  under  these 
circumstances  should  make  a  written  statement 
indicating  that,  in  his  or  her  opinion,  delay  in 
the  treatment  caused  by  obtaining  consent  would 
endanger  the  life,  a  limb  or  a  vital  organ  of 
the  patient. 

11.9  In  an  emergency,  where  a  patient  refuses  the 
proposed  treatment,  the  attending  physician 
should  use  all  efforts  that  are  reasonable  in 
the  circumstances  to  obtain  the  independent 
written  opinion  of  a  psychiatrist  or  another 
physician.  Where  an  opinion  is  obtained, 
treatment  should  not  proceed  unless  the  opinion 
is  that  the  patient  is  without  capacity  to 
consent.  Where  an  opinion  is  not  obtained,  the 
attending  physician  should  make  a  written 
statement  describing  the  efforts  that  were  made 
and  why  an  opinion  v/as  not  obtained. 
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H.  Authority  of  Substitute 

Certain  types  of  treatment  are  so  serious, 
irreversible  or  controversial  that  the  law  should  not 
allow  consent  by  a  statutory  substitute.  In  the  absence  of 
a  health  crisis,  the  Committee  feels  that  before  a 
substitute  decision  with  respect  to  these  matters  is 
acceptable,  the  court  should  have  to  appoint  a  guardian 
and  the  guardian  should  have  to  prove  the  value  of  the 
treatment  to  this  patient. 

The  Committee  also  believes  that  a  substitute  must  be 
entitled  to  all  relevant  medical  and  psychological 
information  concerning  the  patient.  Otherwise,  an 
informed,  authentic  decision  would  not  be  possible. 

The  Committee  recommends: 

11.10  The  statutory  substitute  consent  provisions 
should  only  apply  to  medical  and  psychiatric 
treatment,  the  intended  effect  of  which  is 
therapeutic,  and  for  which  a  physician  has 
responsi bility . 

11.11  The  statutory  substitute  consent  provisions  to 
medical  and  psychiatric  treatment  should  not 
apply  to  psychosurgery  as  defined  in  section  35 
of  the  Mental  Health  Act,  non-t herapeut ic 
sterilization,  or  a  non-t herapeut ic  experimental 
treatment  or  procedure. 

11.12  A  person  making  a  substitute  decision  should  be 
entitled  to  receive  all  the  medical  information 
about  the  patient  and  the  treatment  options  to 
which  the  patient  would  be  entitled  in  deciding 
for  him  or  herself. 
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v)  Court  Appointment  of  Guardians 
I.  Appointment  of  a  Guardian 

Under  the  Mental  Incompetency  Act/  a  committee  of  the 
person  (guardian)  can  be  appointed  where  the  court  is 
satisfied  beyond  reasonable  doubt  that  the  person  is 
mentally  incompetent.  However,  the  Act  does  not  give 
guardianship  much  attention,  and  as  a  result  there  are 
virtually  no  legal  precedents  with  respect  to 
committeeship  of  the  person. 

The  Committee  feels  strongly  that  an  improved  court 
appointment  process  should  be  implemented,  so  that 
individuals  incapable  of  personal  care,  and  who  have  not 
made  provision  for  their  mental  incapacity  by  way  of  a 
power  of  attorney  for  personal  care,  can  have  a  guardian 
appointed  to  make  their  personal  care  decisions. 

As  with  the  appointment  of  a  conservator,  proof  of 
incapacity  for  personal  care  should  not  be  enough  to  allow 
appointment  by  a  court  of  a  guardian.  It  should  be 
necessary  to  prove  the  person  needs  guardian  to  make  his 
or  her  personal  care  decisions.  Anyone  should  be  able  to 
make  an  application  to  the  District  Court  to  be  appointed, 
or  have  another  appointed,  as  guardian.  The  Public 
Guardian  and  Trustee,  as  safety  net,  would  make 
applications  in  cases  of  suspected  abuse  or  neglect,  or 
where  no  family  or  friends  appear  willing  or  able  to 
become  guardians  for  a  person  who  is  incapable. 

The  criminal  law  standard  of  proof  beyond  reasonable 
doubt  now  required  under  the  Mental  In competency  Act 
should  remain  to  establish  that  a  person  is  mentally 
incapable  of  personal  care,  and  that  a  guardian  should  be 
appointed.  This  safeguard  would  discourage  unfounded 
applications  and  secure  maximum  protection  of  the  rights 
of  those  who  are  subjects  of  such  applications.  Guardian- 
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ship  removes  the  fundamental  right  to  self-determination. 
It  should  not  be  ordered  easily. 

An  application  for  guardianship  would  be  permitted 
even  when  an  attorney  for  personal  care  is  acting  for  a 
person  pursuant  to  a  personal  power  of  attorney.  This 
would  allow  those  with  concerns  about  the  actions  of  the 
attorney  for  personal  care  to  bring  the  matter  to  the 
court's  attention  for  final  determination. 


The  Committee  recommends: 

12.0  The  court  should  be  authorized  to  appoint  a 
guardian  for  a  person  when  satisfied  beyond 
reasonable  doubt  that  the  person  is  mentally 
incapable  of  personal  care  and,  as  a  result  of 
the  incapacity,  he  or  she  requires  another  who  is 
authorized  to  make  personal  care  decisions  on  his 
or  her  behalf. 


J.  Application  for  Guardianship 

The  Committee  recommends  that  the  same  type  of 
procedure  for  summary  disposition  that  is  available  for 
the  uncontested  appointment  of  a  conservator  should  apply 
to  uncontested  guardianship  applications.  The  process 
ensures  maximum  opportunity  for  the  person  alleged  to  be 
incapable  to  oppose  the  process  and  have  his  or  her  voice 
heard  but,  at  the  same  time,  minimizes  expenditure  and 
unnecessary  delay. 

Service  of  the  notice  of  application  and  accompanying 
documentation  v/ould  mirror  the  conservatorship  procedure. 
An  advocate's  visit  to  the  person  alleged  to  be  mentally 
incapable  would  be  required  to  explain  the  significance  of 
the  application  and  the  right  to  oppose  the  process. 
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Consent  of  the  proposed  guardian  to  act,  a  plan  of 
guardianship  and  the  Public  Guardian  and  Trustee's 
certificate  approving  of  the  plan  and  the  proposed 
guardian,  or  a  statement  certifying  that  the  Public 
Guardian  and  Trustee  has  not  given  a  certificate,  must 
accompany  the  notice  of  application. 

Unlike  the  conservatorship  process,  a  finding  of 
incapacity  must  be  based  on  the  evidence  provided  by 
assessments  made  by  at  least  two  professionals.  This 
would  be  in  addition  to  a  possible  statement  of  opinion  of 
people  who  know  the  person  who  is  alleged  to  be  incapable. 
One  professional  must  be  a  physician.  The  other  may  be  a 
psychiatrist,  another  physician,  a  registered  psychologist 
or  a  certified  social  worker,  who  is  qualified  to  do  an 
assessment  of  mental  capacity.  Written  statements  in  a 
form  prescribed  by  the  regulation,  should  be  used  by  the 
professionals,  avoiding  the  major  cost  of  lawyer-prepared 
affidavits  and  providing  standards  for  the  reporting  of 
medical  and  psychological  assessments. 

Provided  the  above  requirements  are  met,  and  no 
objection  is  made  by  any  one  served  with  the  application, 
the  court  should  be  authorized  to  deal  with  the 
application  without  the  appearance  of  counsel  and  parties. 
This  would  be  particularly  appropriate  in  cases  where  a 
stroke,  a  degenerative  disease  or  an  accident  has  rendered 
an  individual  completely  incapable  of  personal  care  and 
family  or  care  providers  need  to  have  a  responsible  person 
making  personal  care  decisions.  Legal  representation 
would  not  be  required  for  this  procedure. 

Where  the  applicant  could  not  provide  the  documentary 
evidence  required  for  summary  disposition  or  where  an 
objection  or  appearance  is  delivered,  the  application 
would  be  dealt  with  at  a  trial  or  hearing  provided  for  in 
the  Rules  of  Practice. 
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(Also  see  commentary  accompanying  sections  55,  56  and 
57.  ) 


The  Committee  recommends: 

12.1  There  should  be  a  procedure  for  summary  disposition 
of  an  application  to  appoint  a  guardian.  Where 
there  is  proof  of  incapacity  for  personal  care  and 
the  resulting  need  for  a  guardian,  and  no  objection 
to  the  appointment  of  the  guardian,  the  court 
should  be  able  to  make  an  order  without  the  appear¬ 
ance  of  parties  or  counsel  being  required. 

Contested  applications  and  those  not  accompanied 
by  professional  mental  assessments  should  be 
determined  at  a  hearing  with  full  representation 
or,  when  ordered,  at  trial. 


K.  Preferences 

When  an  application  is  dealt  with  by  the  court  at  a 
regular  hearing,  the  wishes  of  the  person  who  is  incapable 
should  be  taken  into  consideration  in  appointing  a 
guardian.  The  aim  is  to  produce  substitute  decisions  that 
are  as  authentic  as  possible. 

The  Committee  recommends: 

12.2  Where  an  application  for  guardianship  has  not  been 
accepted  by  all  parties,  the  court  should  give 
special  consideration  to  the  wishes  of  the  person 
who  is  incapable  and  the  closeness  of  the 
relationship  of  the  proposed  guardian  to  the 
person . 
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L.  Full  or  Partial  Guardianship 

One  major  weakness  of  the  existing  Mental  Incompetency 
Act  is  that  it  does  not  recognize  that  an  individual  may  be 
mentally  capable  of  making  some  types  of  personal  care 
decisions  but  incapable  of  making  others.  Mental 
incompetence  is  regarded  for  committeeship  (guardianship) 
purposes  as  an  all  or  nothing  proposition. 

In  keeping  with  the  fact  that  incapacities  may  be 
partial  or  may  relate  to  all  personal  care  functions,  the 
Committee  recommends  two  forms  of  guardianship,  full  and 
partial.  To  issue  an  order  for  full  guardianship,  the  court 
must  be  satisfied  that  the  person  is  incapable  of  personal 
care  with  respect  to  all  personal  care  functions. 

The  person  would  also  require  decisions  which  should  be 
made  by  an  authorized  person  as  a  result  of  these 
incapacities . 

A  full  guardian  should  be  empowered  to  make  personal 
decisions  on  behalf  of  the  person  who  is  incapable  in  most 
areas  of  the  person's  life.  These  would  include  custodial, 
employment,  educational,  social,  recreational,  medical/ 
psychiatric  and  psychological  (subject  to  specific 
limitations),  and  other  health  care  decisions.  A  full 
guardian  should  be  able  to  act  as  litigation  guardian  for 
the  person,  handle  legal  proceedings  and  have  access  to  all 
information  that  would  be  available  to  the  person  if  the 
person  was  mentally  capable. 

The  Committee  wants  the  legislation  to  recognize  that  a 
person  who  is  incapable  in  one  area  need  not  be  incapable 
in  all  areas  of  personal  care.  Therefore,  partial  guardian¬ 
ship  should  be  ordered  when  a  person  is  mentally  incapable 
with  respect  to  one  or  more  but  not  all  functions  set  out 
in  the  definition  of  "incapable  of  personal  care".  Powers 
conferred  on  the  partial  guardian  by  the  court  would, 
therefore,  be  one  or  more  of  those  conferred  on  full 
guardians . 
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(See  also  commentary  accompanying  sections  60,  61  and 

62) 

The  Committee  recommends: 

12.3  There  should  be  an  appointment  of  a  full  guardian 
where  the  court  finds  the  person  incapable  with 
respect  to  all  personal  care  functions,  i.e., 
health  care,  nutrition,  shelter,  clothing, 
personal  hygiene  and  personal  safety. 

12.4  A  full  guardian  should  be  empowered  to  make 
custodial,  most  medical,  psychiatric  and 
psychological  treatment  decisions,  other  health 
care,  social,  educational  and  ordinary  decisions 
that  arise  on  a  day-to-day  basis. 

12.5  A  partial  guardian  would  have  only  the  limited 
authority  conferred  by  the  court  to  make 
substitute  decisions  with  respect  to  the  personal 
care  decisions  that  the  individual  was  found  to  be 
mentally  incapable  of  making. 


M .  Extent  and  Limitations  of  Medical/Psychiatric  and 

Psychological  Services 

Guardians  v/ith  the  authority  to  give  or  refuse  consent 
should  be  able  to  consent  to  treatment  whose  intended 
effect  is  therapeutic.  The  Supreme  Court  of  Canada  in 
E . ( M r s . )  V.  Eve  [  1986  ]  2S.C.R.388  ,  in  deciding  whether 
sterilization  in  the  circumstances  of  the  case  was 
therapeutic,  excluded  from  its  concept  of  therapeutic 
treatment  anything  but  that  which  is  of  direct  benefit  to 
an  individual.  This  should  apply  to  medical  and  psychiatric 
treatment  for  which  a  physician  has  responsibility  and 
psychological  treatment  for  which  psychologist  has 
responsibility . 
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The  principle  of  intended  effect  being  therapeutic 
should  eliminate  the  possibility  of  substitute  consent 
being  used  for  improper  purposes  or  for  administrative 
convenience.  Importantly,  the  principle  does  not  unduly 
restrict  professionals  in  their  use  and  delivery  of 
necessary  and  appropriate  treatments  and  services. 

The  requirement  that  a  medical  or  psychological 
treatment  be  the  responsibility  of  a  professional  is  a 
safeguard  aimed  at  ensuring  that  treatments  are 
appropriately  used  and  properly  provided.  Professional 
standards,  codes  of  ethics  and  disciplinary  bodies  govern 
the  administration  of  treatment  and  the  professionals  who 
administer  it.  Negligence  or  improper  intent  can  lead  to 
lawsuits  and  disciplinary  action.  Professionals  guilty  of 
wrongdoing  are  also  liable  to  be  required  by  law  to  provide 
compensation . 

The  Committee  believes  that  a  guardian  should  not  be 
empowered  to  make  certain  types  of  serious  decisions  unless 
the  court  has  considered  the  proposed  treatment  or 
procedure  and  has  granted  the  powers  to  a  guardian.  It 
also  believes  that  there  are  some  procedures  or  actions 
that  no  one  should  be  permitted  to  authorize  on  behalf  of  a 
person  who  is  mentally  incapable. 

This  is  consistent  with  the  position  taken  by  the 
Legislature  of  Ontario.  The  Human  Tissue  Gift  Act  prohibits 
gifts  of  human  organs  from  persons,  while  they  are  living, 
who  are  not  mentally  capable  of  consenting.  It  was  a 
deliberate  decision  of  the  Ontario  Legislature  that  no 
substitute  mechanism  for  consent  should  be  provided  in  that 
legislation . 

Thus,  the  courts,  as  noted  above  in  the  Eve  case,  and 
the  Legislature  of  Ontario  have  been  very  conscious  of  the 
dangers  involved  in  permitting  anyone  to  make  non- 
therapeutic  decisions  for  a  person  who  is  incapable  of 
giving  his  or  her  own  informed  consent. 
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Similar  grave  concerns  arise  with  respect  to  the 
possible  involvement  of  persons  who  are  mentally  incapable 
in  scientific  research  or  experimentation.  By  involvement, 
the  Committee  means  any  physical  examination,  giving  of 
medication  (or  withholding  of  therapeutic  medication)  or 
performance  of  a  procedure,  carried  out  for  the  purpose  of 
research  or  experimentation.  By  scientific  research  or 
experimentation,  the  Committee  means  that  which  involves  an 
individual,  but  is  not  intended  for  the  therapeutic  benefit 
of  that  individual.  Research  or  experimentation  which  is 
purely  for  the  purpose  of  collecting  information  does  not 
involve  the  individual. 

The  Committee  believes  it  should  be  made  abundantly 
clear  in  the  legislation  that  a  guardian  with  authority  to 
give  or  refuse  consent  to  therapeutic  treatment  should  not 
have  authority,  thereby,  to  consent  to  the  involvement  of 
the  person  under  guardianship  in  any  scientific  research  or 
experimentation.  However,  the  Committee  believes  that  some 
scientific  research  or  experimentation  may  be  of  such 
benefit  to  an  individual  or  to  classes  of  person  who  are 
mentally  incapable  and,  at  the  same  time,  of  such  low  risk 
to  those  involved,  that  an  absolute  bar  should  not  be 
imposed.  The  court  should  be  able  to  specif icially 
authorize  a  guardian  to  consent  to  the  participation  of  the 
person  for  whom  he  or  she  is  responsible  in  a  specific 
research  project,  or  a  specific  experiment.  The  matter 
should  not  be  one  that  can  be  dealt  with  without  a 
hearing.  A  hearing  of  the  matter  would  ensure  that  the 
right  to  life,  liberty  and  security  of  the  person  under 
guardianship  is  enforced  (s.7  of  the  Canadian  Charter  of 
Rights  and  Freedoms)  and  that  any  deprival  of  that  right  is 
made  in  accordance  with  the  principles  of  fundamental 
justice.  The  judicial  process  would  also  ensure  that  the 
person  under  guardianship  v;ould  have  a  right  to  equal 
protection  and  benefit  of  the  law  without  discrimination  on 
the  basis  of  mental  disability  (s.l5  of  the  Charter). 
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The  court  should  not  be  limited  in  the  type  of 
scientific  research  or  experimentation  to  which  it  may 
authorize  a  guardian  to  consent.  Experimentation  and 
research  can  take  many  forms.  There  will  be  many  factors 
for  a  court  to  take  into  account  in  determining  whether  to 
authorize  consent  by  a  guardian.  The  absence  of  direct 
benefit  to  the  person  under  guardianship  should  not  be  an 
automatic  barrier  to  the  participation  of  a  person  in  a 
particular  project. 

The  Committee  is  concerned  that  no  special  laws  exist 
to  regulate  research  and  experimentation  in  universities, 
hospitals,  by  professionals  working  on  their  own,  or  in  the 
private  sector.  The  matter  is  one  which  should  be  studied 
by  the  government  with  a  view  to  enacting  general 
legislation. 

Until  regulatory  standards  are  developed,  the 
Committee  feels  strongly  that  caution  should  be  exercised 
in  the  areas  of  human  experimentation  and  research. 

Although  specific  laws  are  not  in  place,  ethical  guidelines 
exist  in  all  Ontario  universities  having  medical  schools, 
and  in  most  of  the  other  universities.  In  addition,  the 
Medical  Research  Council  has  guidelines,  as  do  the  Health 
Protection  Branch  of  the  Department  of  Health  &  Welfare  and 
the  Social  Sciences  and  Humanities  Research  Council. 
Professional  bodies  such  as  the  Canadian  Medical 
Association,  the  Canadian  Sociology  and  Anthropology 
Association  and  the  Canadian  Psychological  Association  have 
policies.  To  protect  the  integrity  of  persons  who  are 
mentally  incapable,  courts  should  only  be  able  to  approve 
scientific  research  or  experimentation  conducted  under  the 
auspices  of  in  universities  and  hospitals  having  research 
ethics  committees,  where  the  committee  has  approved  of  the 
research  experiment.  These  committees  examine  research 
proposals  and  grant  approval  only  when  they  meet  the 
established  ethics  guidelines.  This  safeguard  provides 
some  assurance  that  persons  who  are  mentally  incapable  will 
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not  be  exploited.  Courts  should  not  have  authority  to 
approve  research  by  individuals  or  by  entities  in  the 
private  sector  or  by  the  government,  which  do  not  fall 
under  these  auspices. 

The  proposed  legislation  should  provide  guidance  to  the 
court  in  considering  whether  to  approve  of  the  participation 
of  an  individual  in  an  experiment  or  research  project.  The 
court  should  not  make  an  order  unless  it  first  considers 
the  risks  to  the  individual,  the  potential  benefits  to  the 
individual  and  the  potential  effects  of  the  procedure  on 
the  human  dignity  of  the  individual. 

Aversive  stimulation  or  conditioning  is  any 
procedure  undertaken  in  the  course  of  a  program  of 
behaviour  management  that  is  intended  to  result  in  the 
reduction  of  a  behaviour  after  which  it  is  applied. 
Psychologists  use  aversive  conditioning  with  persons  who 
are  de velopmentally  handicapped,  as  a  means  of  correcting 
inappropriate  behaviour.  Sometimes,  the  behaviour  can  be 
so  self-destructive  that  the  individual  will  continue  to 
physically  harm  himself  or  herself  to  the  point  of  death. 
Strong  therapeutic  measures  may  have  to  be  taken. 

Unenviable  choices  must  be  made  which  could  include 
contingent  restraint  or  confinement  time  out  and  rarely, 
the  use  of  contingent  electric  shock.  "Confinement  time 
out"  is  a  method  of  treating  an  undesirable  behaviour.  The 
person  is  removed  from  a  situation  and  put  in  a  space 
devoid  of  stimulation.  "Contingent"  means  that  the 
procedure's  use  is  contingent  on  the  occurrence  of  the 
negative  behaviour.  In  other  v/ords,  the  procedure  is  only 
used  in  response  to  the  behaviour. 

Confinement  is  also  necessary  in  some  Alzheimers  cases 
to  prevent  a  patient  from  wandering  off  a  premise 
unattended  and  getting  lost  or  physically  harmed. 
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The  Committee  feels  that  caution  should  be  exercised  in 
the  authorization  of  these  forms  of  treatment  to  protect 
against  unacceptable  violations  of  basic  rights.  Judicial 
authorization  should  be  required  for  restraint,  confinement 
or  the  use  of  contingent  restraint,  confinement  or  electric 
shock  as  aversive  conditioning.  In  particular,  a  guardian 
should  not  be  empowered  to  consent  to  a  person's  confinement 
by  way  of  his  or  her  admission  to  a  psychiatric  facility 
without  a  specific  court  order.  Under  no  circumstances 
should  restraint  or  confinement  be  authorized  by  the  court, 
except  as  may  be  necessary  to  prevent  bodily  harm  to  the 
person,  or  to  others. 

The  Committee  believes  that  there  are  certain 
powers  over  a  person  who  is  incapable  that  it  is  unwise  to 
give  to  another  because  it  cannot  be  proven  that  their 
exercise  is  for  the  benefit  of  the  person.  No  one  should 
have  authority  to  provide  substitute  consent  for 
psychosurgery  as  defined  and  prohibited  by  the  Mental 
Health  Act.  In  the  Eve  case,  the  Supreme  Court  of  Canada 
decided  that  non-t herapeut ic  sterilization  cannot  be 
justified  on  the  basis  of  being  to  the  benefit  of  the 
person.  The  Committee  notes  that  the  House  of  Lords  in 
_B  came  to  the  opposite  decision  that  it  could  be  in  the 
person's  best  interests.  The  Committee  has  decided  that 
the  Act  should  not  provide  for  substitute  consent  for 
non-t her apeut ic  sterilization. 

The  Committee  also  feels  that  the  legislation 
should  make  it  clear  that  there  is  no  need  for  substitute 
consent  where  a  caregiver  is  required  to  restrain  or 
confine  a  person  in  his  or  her  care  in  an  emergency.  The 
common  law  as  codified  by  the  Mental  Health  Act  sets  the 
conditions  under  which  restraint  can  be  utilized: 

"restraint"  means  place  under  control  when 
necessary  to  prevent  serious  bodily  harm  to  the 
patient  or  another  person  by  the  minimal  use  of 
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such  force,  mechanical  means,  or  chemicals  as  is 
reasonable  having  regard  to  the  physical  and 
mental  condition  of  the  patient. 


The  Committee  recommends: 

12.6  The  authority  given  a  guardian  to  consent  or 
refuse  consent  to  medical  and  psychiatric 
services  should  apply  to  medical  and  psychiatric 
treatment  for  which  a  physician  has 
responsibility  and  psychological  treatment  for 
which  a  psychologist  has  responsibility,  provided 
that  the  intended  effect  of  a  treatment  is 

t  herapeut ic . 

12.7  The  authority  of  a  guardian  to  consent  or  refuse 
consent  to  medical/psychiatric  and  psychological 
services  should  not  apply  to: 

confinement  as  aversive  conditioning; 
restraint  as  aversive  conditioning; 
electric  shock  as  aversive  conditioning;  or 
any  medical/psychiatric  or  psychological 
service  where  the  intended  effect  is  not 
t  herapeut ic 

unless  the  court  confers  specific  authorization 
regarding  these  treatments  or  procedures. 

12.8  The  court  should  not  be  able  to  give  a  guardian 
authority  to  consent  to  non-t herapeut ic 
sterilization  or  psychosurgery  as  defined  by  the 
Mental  Health  Act. 

12.9  A  guardian  should  not  be  able  to  authorize 
restraint  or  confinement  unless  the  court  has 
specifically  conferred  authority  to  do  so.  In 
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particular,  a  guardian,  without  specifically 
conferred  authority,  should  not  be  able  to  to 
consent  to  a  person's  admission  to  a  psychiatric 
facility  as  defined  in  the  Mental  Health  Act 

12.10  The  authority  to  restrain  or  confine,  if 
conferred  on  a  guardian,  should  be  exercised 
only  to  prevent  bodily  harm  to  the  person  or  to 
anot  her . 

12.11  The  common  law  duty  requiring  care  givers  to 
restrain  or  confine  persons  in  an  emergency  to 
prevent  serious  bodily  harm  to  them  or  to 
another  person  should  be  codified  in  the 
legislation. 

12.12  A  guardian  should  not  have  authority  to  consent 
to  a  person's  involvement  in  a  scientific 
research  project  or  experiment  that  is  not  for 
the  therapeutic  benefit  of  the  person  unless  the 
court  confers  authorization  to  consent  to  a 
specific  scientific  research  project  or 
experiment.  No  involvement  should  be  authorized 
unless  the  scientific  research  project  or 
experiment  is  conducted  by  personnel  in  a 
university  or  hospital  whose  research  ethics 
committee  has  approved  the  research  or 
experiment;  the  experimental  procedure  will  not 
affect  the  human  dignity  of  the  individual;  and 
the  risks  involved,  if  any,  will  be  outweighed 
by  the  benefit  to  the  person. 

12.13  The  topic  of  research  projects  and 
experimentation  on  human  subjects  should  be 
studied  by  the  government,  with  a  view  to 
enacting  general  legislation. 
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N.  Temporary  Guardianship 

Temporary  guardianship  is  necessary  when  a  situation 
warrants  urgent  action  and  the  usual  court  process  is  not 
immediate  enough  to  meet  the  needs  of  the  person  who  is 
incapable.  It  is  envisaged  that  the  Public  Guardian  and 
Trustee  would  most  often  utilize  a  temporary  guardianship 
procedure  when  there  is  evidence  that  a  person  who  is 
apparently  incapable  is  at  great  risk  of  being  neglected 
or  abused  and  is  not  able  to  extricate  him  or  herself  from 
the  situation. 

In  an  application  for  temporary  guardianship,  notice 
should  be  provided  to  the  person  who  is  alleged  to  be 
incapable,  but  the  court  should  have  the  pov^er  to  dispense 
with  notice  because  of  the  urgent  nature  of  the  situation. 
The  standard  of  proof  for  proving  mental  incapacity  should 
be  proof  on  the  balance  of  probabilities.  In  many  cases, 
the  need  for  prompt  action  would  not  allow  the  applicant 
to  gather  evidence  to  prove  mental  incapacity  for  personal 
care  beyond  reasonable  doubt.  To  prevent  serious  harm  to 
persons  who  are  mentally  incapable,  the  lower  standard  of 
proof  is  justified. 

Temporary  guardianship  orders  should  not  exceed  7  days 
where  notice  v;as  not  given  to  the  person  and  90  days  where 
notice  was  given.  Where  mental  incapacity  will  continue 
beyond  the  immediate  crisis,  the  Public  Guardian  and 
Trustee  or  a  family  member  or  friend  could  apply  for 
permanent  guardianship. 

Persons  who  are  being  abused  or  who  are  at  risk  of 
serious  harm  may  need  to  be  removed  to  places  of  safety, 
such  as  a  public  hospital.  The  court  should  have  the 
authority  to  confer  on  the  Public  Guardian  and  Trustee  as 
temporary  guardian,  power  to  enter  on  to  property,  using 
force  if  necessary,  and  where  needed,  to  call  upon  a 
police  officer  to  assist,  to  carry  out  the  intent  of  the 
guardianship  order. 
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As  discussed  with  regard  to  the  Public  Guardian  and 
Trustee's  office  (pages  61  to  63  and  147),  the  judicial 
model's  effectiveness  depends  on  a  responsive  judiciary 
and  an  active,  properly  staffed  and  trained  Public 
Guardian  and  Trustee's  office.  Reference  should  be  made  to 
this  earlier  discussion  and  the  Committee's  belief  that 
the  court  process  will  be  sufficiently  rapid  to  meet  the 
needs  of  persons  who  are  mentally  incapable,  applicants 
and  other  concerned  individuals  and  professionals.  Much 
will  depend  on  the  appropriate  organization,  funding  and 
staffing  of  the  office. 

(See  also  section  64  commentary.) 

The  Committee  recommends: 

12.14  There  should  be  provision  for  the  Public 
Guardian  and  Trustee  to  apply  to  the  court  for 
temporary  guardianship  of  a  person  apparently 
incapable  of  personal  care  where  prompt  action 
is  necessary  in  respect  of  any  matter  seriously 
affecting  the  person.  The  court,  on  application, 
should  be  satisfied  on  the  balance  of 
probabilities  of  the  incapacity  and  should  grant 
only  those  pov/ers  necessary  to  prevent  harm  to 
the  individual.  The  application  should 
ordinarily  require  notice  to  the  person  who  is 
allegedly  incapable,  but  the  court  should  have 
authority  to  dispense  with  notice  in  an 
emergency.  The  temporary  guardianship  should  be 
limited  to  7  days  when  brought  without  notice 
and  90  days  with  notice  to  the  person. 

12.15  Where  it  is  satisfied  that  there  is  need  to  do 
so  to  protect  the  person  under  temporary 
guardianship,  the  court  should  have  authority  to 
confer  on  the  Public  Guardian  and  Trustee,  as 
temporary  guardian,  power  to  enter  on  to 
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property  to  take  the  person  into  custody,  using 
force  if  necessary,  and  to  call  upon  a  police 
officer  for  assistance. 


0.  Termination  of  Guardianship 

The  termination  procedure  should  mirror  the  originating 
procedure.  Service  should  be  provided  to  those  with  an 
interest  in  the  application.  Unless  the  application  is 
brought  by  the  person  under  guardianship,  an  advocate 
should  explain  to  the  person  under  guardianship  the  meaning 
of  the  application.  Opinions  may  be  given  by  at  least  one 
individual  who  knows  the  person  and  should  be  given  by  at 
least  two  professionals  after  an  examination,  that  the 
person  is  mentally  capable  of  personal  care.  Provided  these 
conditions  are  met,  the  court  should  dispose  of  the  matter 
without  requiring  the  appearance  of  parties  or  counsel. 

As  with  the  application  to  terminate  conservatorship, 
the  standard  of  proof  required  to  establish  capacity 
should  be  proof  on  a  balance  of  probabilities.  The  criminal 
standard  protects  fundamental  rights  of  the  person  in  the 
application  to  appoint  a  guardian,  but  would  serve  the 
opposite  purpose  in  a  termination  application.  Proof  beyond 
reasonable  doubt  would  be  too  onerous  a  standard  and  would 
violate  the  right  of  self-determination. 

The  Committee  recommends: 

12.16  There  should  be  a  procedure  for  summary 

disposition  of  an  application  for  termination  of 
guardianship  without  requiring  the  appearance  of 
parties. 
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vi)  Duties  of  Guardians,  Attorneys  for  Personal  Care  and 

Medical  Substitute  Decision  Makers 

As  with  substitute  decision  makers  for  property, 
guardians,  attorneys  for  personal  care  and  medical 
substitute  decision  makers  should  be  charged  with  specific 
statutory  duties  to  prevent  the  abuse  of  powers  and  the 
neglect  of  obligations. 

All  substitutes  making  decisions  with  respect  to  the 
person  should  exercise  their  powers  and  perform  their 
duties  diligently  and  in  good  faith  and  wherever  possible, 
make  authentic  decisions.  Attorneys  for  personal  care  and 
guardians  should  be  under  duties  to  foster  self-reliance 
and  independence  in  the  person  v/ho  is  incapable  and  to 
encourage  the  person  to  participate  in  decisions  to  the 
best  of  his  or  her  abilities. 

The  Committee  feels  that  the  Public  Guardian  and 
Trustee  should  monitor  the  activities  of  personal  care 
substitute  decision  makers.  To  achieve  this,  guardians  and 
attorneys  for  personal  care  should  file  with  the  office  an 
annual  statement.  The  statement  would  inform  the  Public 
Guardian  and  Trustee  of  the  whereabouts  of  the  person  who 
is  incapable,  significant  health  care  and  safety  decisions 
that  have  been  made  on  his  or  her  behalf,  decisions  that 
were  objected  to  by  the  person,  and  any  proposals  by  the 
guardian  for  changes  in  the  guardianship  plan.  An  annual 
visit  by  an  advocate  to  the  person  who  is  incapable  should 
be  reported.  The  visit  is  intended  to  ensure  that  the 
substitute  is  aware  of  programs  to  assist  the  person  who 
is  incapable  and  to  provide  some  assurance  to  the  public 
that  those  who  are  incapable  and  have  substitute  decision 
makers,  are  not  being  neglected  or  abused.  As  discussed 
in  the  Principles  of  Advocacy,  advocates  should  have  a 
right  of  access  to  visit  a  person  who  is  incapable 
provided  under  the  law. 
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The  Committee  reviewed  the  issue  of  liability  of 
attorneys  for  personal  care#  guardians  and  medical 
substitute  decision  makers  and  has  decided  that  persons 
should  not  be  liable  for  their  actions  provided  they  acted 
in  good  faith  in  the  execution  or  intended  execution  of 
their  duties.  The  decisions  to  be  made  by  these 
substitutes  are  serious.  They  are  decisions  few  people 
will  lightly  take  on  as  the  performance  of  the  required 
functions  are  a  great  responsibility.  The  added  threat  of 
liability  would  deter  most  if  not  all  potential 
substitutes . 


The  Committee  recommends: 

13.0  Guardians#  attorneys  for  personal  care  and 

medical  substitute  decision  makers  should  be 
under  duties: 

--  to  exercise  powers  diligently#  in  good  faith 
and  for  the  benefit  of  the  person  who  is 
incapable; 

--  to  make  decisions  that  there  is  reason  to 
believe  would  be  made  by  the  person  who  is 
incapable#  if  capable#  based  on  the  intentions 
expressed  when  capable  and  the  present  wishes, 
and  where  this  is  not  possible#  to  make 
decisions  that  promote  the  well-being  of  the 
person  who  is  incapable; 

—  to  encourage  the  person  who  is  incapable  to 
participate  in  decisions  to  the  best  of  his  or 
her  abilities. 

13.1  Guardians  and  attorneys  for  personal  care  should 
be  under  a  duty  to  foster  self-reliance  and 
independence . 
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13.2  Each  person  having  a  guardian  or  attorney  for 
personal  care  authorized  to  act  under  a  power  of 
attorney  for  personal  care  should  receive  an 
annual  visit  by  an  advocate  to  ensure  that  the 
guardian  or  attorney  is  aware  of  programs  to 
assist  the  person  who  is  incapable  and  to 
determine  whether  the  person  wishes  to  assert  any 
of  his  or  her  rights  under  the  Act. 

13.3  A  guardian  or  attorney  for  personal  care 
authorized  to  act  under  a  power  of  attorney  for 
personal  care  should  be  required  each  year  to 
report  to  the  Public  Guardian  and  Trustee: 

—  the  location  of  the  person  who  is  incapable; 

--  decisions  made  on  behalf  of  the  person  who  is 
incapable  to  which  the  person  objected; 

--  health  care  and  safety  decisions  made  on 
behalf  of  the  person  who  is  incapable; 

--  any  proposals  for  changes  in  the  guardianship 
plan; 

--  whether  an  advocate  has  visited  the  person  who 
is  incapable. 

13.4  No  proceeding  for  damages  should  be  commenced 
against  a  guardian,  attorney  for  personal  care  or 
a  person  authorized  to  make  a  substitute  medical 
or  psychiatric  treatment  decisions  for  anything 
done  or  omitted  in  good  faith  in  connection  with 
his  or  her  powers  and  duties  under  the 
legislation . 


171 


MISCELLANEOUS 


Order  for  Assessment 

In  an  application  to  appoint  a  conservator  or 
guardian,  or  temporary  conservator  or  guardian,  or 
terminate  an  existing  conservatorship  or  guardianship,  the 
court  may  need  additional  evidence  of  a  person's  capacity. 
An  examination  may  be  ordered  where  there  is  reason  to 
believe  a  person  may  be  incapable. 

The  Committee  believes  that  a  court  should  be 
empowered  to  order  one  or  more  assessments  for  these 
purposes.  Preference  should  be  given  to  examinations  in 
the  individual's  place  of  residence,  so  that  the  person  is 
less  inconvenienced  and  more  at  ease. 

An  enforcement  order  should  be  available  where  entry 
is  refused,  or  where  the  order  to  appear  in  a  designated 
place  for  examination  is  not  complied  with.  The  order 
would  permit  the  assessment  of  those  whose  movement  is 
controlled  by  family  members  or  others.  The  ability  to 
use  an  enforcement  order  might  result  in  voluntary 
compliance  with  the  court  order  for  an  examination. 

An  enforcement  order  would  authorize  the  Public 
Guardian  and  Trustee  and  a  peace  officer  to  gain  access  to 
a  person's  residence,  using  force,  if  necessary,  for  the 
purpose  of  one  or  more  assessments.  The  order  should  only 
be  made  if  certain  conditions  are  met:  the  person  has 
failed  or  refused  to  comply  with  the  order  for 
examination;  access  has  been  denied  by  the  person  or 
others;  efforts  have  been  made  to  gain  access,  and  no 
course  of  action  is  available  that  is  less  intrusive. 

These  safeguards  are  included  to  prevent  violations  of 
civil  liberties. 


(Also  see  section  73  commentary.) 
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The  Committee  recommends: 

14.0  Where  there  are  reasonable  grounds  to  believe 
that  a  person  is  mentally  incapable/  the  court 
should  be  empowered  to  order  professional 
assessments  of  the  capacity  of  a  person  who  is 
the  subject  of  an  application  to  appoint  a 
conservator  or  guardian,  a  temporary  conservator 
or  guardian  or  to  terminate  a  conservatorship  or 
guardianship . 

14.1  Preference  should  be  given  to  conducting  the 
examination  in  the  person's  place  of  residence. 

14.2  The  examination  order  should  be  authority  for  the 
place  of  examination  to  admit  the  person  and 
facilitate  the  assessment,  and  for  the  person 
conducting  the  assessment  to  examine  the  person. 

14.3  Where  the  court  has  ordered  an  assessment  of  a 
person,  and  it  is  established  that: 

--  the  person  alleged  to  be  incapable  failed,  or 
refused  to  comply  with,  the  order  for 
examination; 

--  access  to  the  person  who  is  allegedly  incapable 
for  conducting  the  assessment  has  been  denied; 

--  all  methods  of  gaining  voluntary  access, 
reasonable  in  the  circumstances,  have  been 
tried;  and 

--  no  less  intrusive  method  of  gaining  access  is 
f eas i ble 

the  court  should  be  able  to  authorize  the  Public 
Guardian  and  Trustee,  together  with  a  peace 
officer,  using  force  if  necessary 
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to  gain  access  for  the  purpose  of  the 
assessment ; 

to  enter  onto  the  premises; 

to  detain,  remove  and  transport  the  person 
alleged  to  be  incapable,  if  necessary,  to  a 
hospital  or  other  place  of  safety  for  the 
purpose  of  performing  the  assessment. 
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have  together  entered  into  a 
cohabitation  agreement  under 
section  53  of  the  Family  Law  Act, 
1986. 
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The  belief  that  people  are,  or  can  be,  responsible 
is  fundamental  to  our  society.  It  is  the  basis  for  the 
exercise  of  legal  rights  and  the  imposition  of  obligations 
upon  persons.  If  a  person  is  mentally  capable,  he  or  she 
can  exercise  legal  rights  and  bear  the  consequences. 
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unc3erstanding  a  bank  account.  With  assistance#  however, 
many  are  capable  of  looking  after  their  property. 
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members  and  close  friends  who  are  ready,  willing  and  able 
to  manage  the  property  have  a  statutory  right  to  take  over 
management  of  the  property  from  the  Public  Guardian  and 
Trustee  (See  statutory  conservator,  s.l5). 
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that  its  recommenciatlons  would  result  in  these  powers 
remaining  a  practical  tool/  but  remove  some  of  the 
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process,  the  role  of  the  advocate  would  be  to  put  the 
person  in  contact  with  those  who  can  provide  legal 
assistance.  This  personal  contact  by  someone  trained  to 
deal  with  those  of  diminished  capacity  is  considered  by 
the  Committee  to  be  an  essential  component  of  the 
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powers  to  assure  itself  that  all  aspects  of  the  process 
are  proper.  This  is  also  the  case  if  the  court  is  not 
satisfied  with  the  documentary  evidence  In  an  uncontested 
application.  Of  course,  parties  should  have  counsel  if  an 
application  proceeds  to  trial. 
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(b)  adjourn  the  application  and  require  the 
parties  or  their  counsel  to  adduce 
additional  evidence  make 
representations;  o. 
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{k)  execute  any  power  of  leasing  vested  in  a  men¬ 
tally  incompetent  person  having  a  limited  estate 
only  in  the  property  over  which  the  power  extends; 
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persons  who  assume  the  responsibility.  Their  duties  must 
be  performed  in  a  hard-headed,  business-like  fashion. 
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this  way,  people  who  ace  thinking  of  applying  to  become 
conservators  can  appreciate  the  nature  of  the  obligation 
they  may  be  undertaking.  Therefore,  the  draft  provides 
that  the  Trustee  Act  does  not  apply. 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


228 


4J  CO) 

Qi  O 

£  O;  CO  ^ 

jz:  u  fo 

4J  O  a-»  0^  a 

■U  iJ  (0  Qi  (TJ 

w  x:  u 

>1  aJ  a>  c 

<U  3  x:  3  4J 

M  TD  5  >i 


'O 

c 

a 

u 


CO 

<i> 

a 


a 

c 


XJ 

3 

O 


•rJ  -  O  <LI  fO 

X)  U  W  XJ  Vj  jJ 

C  O  u  4»  C 

dj  u  (jj  o  c  a» 

a  <T3  Qi  a-»  C  e 

x  >  nj 

01  u  <u  >1  e  dj 

0)  Jj  £ 

Vj  to  4J  3  dJ  O 

O  C  X3  •  E  o 

M-l  O  M-l  (0  (U 

O  O  to  to  X5 

to 

d)  O’  CO  u  d;  4J 

rH  x:  c  o  x:  o 

a  JJ  o  Jj  oj  c 


o  c  jj  >  c  d) 

c  01  rtj  vj  rJ  x: 

0)  O'  0)  to 


01  JD  O  to  O 

O'  X3  O  O  u 


C  0)  0) 

.-I  dJ  M  a;  Qi  x: 

X3  O  flj  J= 

.J  C  -T*  Jj  dJ  X3 

3  fO  0>  x;  ITJ 

01  ^  x3  4J  x: 

nj  C 

d>  X}  dJ  'll  <4-1 

SZ  SZ.  O  01 

£-*  ftj  4J  dj  > 

^  >1  OJ 

o»  ^  XI  4J  x; 


dJ  -H  Qi  d)  'O 

•  r-i  VM  <TJ  Qi  rH 

x:  .H  U  O  3 

O  3  C  u  o 

flj  -H  Q,  J 


0) 

•  x:  01 

d)  to  X*  o  C  (0 

x:  to  c  x:  -H  H 

X)  H  O  >4-1  3  X3  0> 

X:  H  o  -r^  o  > 

-4  H  X)  dj  >  x:  (d 

rH  to  to  Id  o  3  x: 

•H  01  c  o  u 

•xi  •  -H  o  x:  Qi  c 

^  d>  H  H  4J  o  c 

3  ^  u  Xi  dJ  to  o 

txinotou  uuto 

(T3  01  o  dJ  0> 

o  a  u  H  ixi  Qi  dJ 

X)  <0  OJ  rH  O  Qi 

o  x:  X2  XJ  x:  <u 

xJcx>oc3x:<u 
d>  H  o  dJ  x>  x:  xJ 

01  01  0»  X)  M 

•HWXJXZOItOO  o 

rH-HCXlUOXltXlQi 

XJ  (0  to  x;  o  Qi 

O  O  ^  IXI  tH  X)  3 

x:  to  -H  iH  -H  to  to 

01  3  XI  H  0»  txj  XI 

XJ  XJ  »XI  3  •  OJ  C  XI 

C  0>  «H  to  C  0)  o 

XJOXJ3C4J0I'D 
^tO  '4-I3CXJCX) 

3  Xi  14-1  O  0)  01  C 

OdIOXJ  XJXiQidi 

XZQi  .HXiCOOIE 
to  XI  3  0>  0>  TJ  >. 

d>  c  o  x:  Qi  01  lo 

UXJOIX:  dlXiiHQi 

OxiewxiXJnjdj 

XI  >,  O  O  O'  O 

«J  X4  (0  u  .H  d>  XI 

>OQiOtOrtJ  -  ^ 

U  X)  H  01  c  to 

djcooidjxzoiooixi 
tocx:>  rH.HXzx: 

COXIHU  XIXI01 

OH  0)  O  V4  fO  -H 

OxlOltOxiOIOXJXi 

tc  XJ  c  x:  3  c 

OI013OX:  'Dojdj 

X:  H,HOXIUdl  -H 

e-i  rH  u  o  o  01  XJ 

X3  c  01  XJ  *.  nH  OJ 

o  H  x:  to  4J  XJ  01 

4J  C  -H  XI  ro  o 

rH  O  O  x:  O  Qi  XJ 

nj  <H  C  to  Qi  to  o 

03<UX4dlQi(J'xt 
0)0x:oixi3cc 
rH3EH  QjlO  (0-Hdl 


CO 

dJ 

bo 

(TJ 

Q 

m 

•o 

t- 

o 

<*-. 


to 


u 

o 

a 

m 

> 

L 

0) 

to 

c 

o 

o 

< 


4-) 

D 

■o 

t, 

OJ 

sz 

u 

o 

(0 


sz 

a 

m 

Ol 

u 


fd 

B 

o 

u 

U-, 


bO 

c 

•H 

4-> 

«-H 

3 

to 

Q> 


u 

o 

x-> 

n3 

> 

t- 

OJ 

(0 

c 

o 

o 

fd 

XJ 

fd 

s: 


XJ 

0) 

•H 

t4H 

(0 

*H 

43 

fd 

to 

(0 

•l~f 

4-> 

u 

3 

o 

o 

0 

sz 

XJ 

tx4 


to 
to 
0 
I — \ 
0 
sz 

4-) 

L 

0 

> 

0 

c 

(0 

fd 

sz 

>4 

XJ 

3 

TJ 

o 

SI 

u 

nl 

0 

u 

XQ 

fd 

T5 

0 

XJ 

XJ 

•H 

B 

8 

o 

a 


to 

fd 

sz 

o 

-C 

5 


>> 

fd 

s 

XJ 


c 

0 

bf) 

•H 

r-t 

'r-t 

X} 

*0 

c 

fd 

>1 

XQ 

fd 

c 

o 

(0 

fd 

0 

u 


XJ 

to 

0 

c 

o 

sz 

TJ 

0 

o 

fd 


0 

sz 

43 

dn 

o 

43 

fd 

cx 

u 

o 


fd 

B 

o 

u 

u 

o 

XJ 

fd 

t> 

L 

0 

CO 

c 

o 

o 

0 

s: 


0 

> 

0 

•iH 

fH 

0 


J>1 

43 


X3 

fd 


CO 


TJ 

c 

fd 


t- 


to 

c 

o 

•H 

XJ 

o 

0 

to 

XJ 

□ 

to 

4J 

D. 

0 

o 

X 

0 


OJ 

m 

c 

o 

•H 

43 

o 

0 

CO 


rr 

ro 


fd 

L. 

>1  0 

J-  X3 

fd  c 

to  D 

to 

0  bO 

o  c 

0  -H 

C  43 

o 

sz  (d 

43 

•ri 

S  0 

c 

L 

>.  o 

rH  4J 

cx  43 

cx  fd 

fd 

c 

o  (d 

to 

r-t  O 

fd  43 

m 

m  10 

c 

c  o 

O  -H 

•H  xJ 

43  (d 

o  o 

0  ‘H 

to  4h 

•iH 

■O  X3 

c  o 

fd  B 


to 

•H 

L. 

o 

43 

c 

td 

u 

bo 

0 

to 

o 

sz 

43 

>>  t. 

0  0 

c  cx 

o 

O  L 

4J  cx 

43 

fd  bO 

c 

Cm  -H 

O  bo 

fd 

L.  C 

0  fd 

^  B 

o 

cx  t^^ 

o 
bo 

C  0 

•H  iH 

D  X) 

c  fd 

•H  cx 

43  05 

C  O 

o  c 

O  -H 


bO  >, 

C  4J 

•H  U 

s  0 

O  Q, 

rH  O 

r-H  L. 

o  cx 

<4-1 

to 

dJ 

sz  c 

43  O 

to 

0  U 

.ili  0 

cd  cx 

B 

0 

rH  rH 

rH  n 

fd  0 

-C  cx 

to  0 

o 

t-i  c 

O  -rH 

xJ 

0  0 

>  x: 

tw  43 

0 

to  B 

c  o 

o  t. 

O  <4-4 


< 


to 

0 

t- 

Z3 

43 

•»H 

TJ 

c 

0 

cx 

X 

d) 


TJ 

•  c 

O  to  0 

4H  C  L 

O  >>  C  -H 
>>-H  rH  O  0 

t.  43  X>  -H  x: 

0  0  0  43  L.  43 

0  bo  c:  0  0 

0  -H  o  o  x:  4-> 

0  rH  0  3  c  • 

O  XJ  0  XJ  L  3  tio 

0  O  0  0  O  O  C 

C  o  -H 

rH  0  O  > 

0  0  0  XJ  -rt  0  -H 

L  bo  U  U  sz  rH 

0  0  0  o  O 

rH  CXXJ  43  tj_, 

XJ  43  cx  c  C  O 

0  0  0  3  0  -H 

Jd  -  x:  0  XJ 

XJ  C  43  C  bo  L. 

O  0  o  c  0 

0  0  0  x:  0  -H  XJ 

0  L  0  43  ^  c 

L.  0  ti  0  0  0 

3  cx  3  L.  CXxJ  43 

43  43  O  0 

•H  0  riH  <4H  0  •> 

x>  x:  XI  x:  0  XJ 
C  43  c  >-,43  43  dJ 

0  0  1-  c  H 

cx  >>  D.  0  t4H  0  o 

X  <4H  X  0  O  XJ  4J 

0  0  0  0  C  0 

•H  0  0  0  3 

0  Jj  dJ  O  t-  D.  o 

jd  0  x:  0  0  0  o 

Ch  0  Eh  c  O  TD  0 


m 


ir» 

ro 


IS 

< 

o 

z 

M 

(0 

M 

X 

u 


J=  J3  ■ 
^  a> 


^5 


2 


^  B 


^  -ra  *-  2 
p  0/  ^  c  — 

=  a  si,  g  .t: 

t;  “  M  ’S  * 

S  S  I  §“1  O 
S-^  I  ^--5. 

^  C  ti£i  Q. 

^ •“  b  '^  .£  (« 

j  >>.c  w-  p 

I  ss  u  I'  41 
«  -a  a.  X 

"ilsfel 


£  2 

>-.J3 


O 


>• 

cx 

< 

H 

z 

u 


o 

u 


o 

W) 


rtJ 


a> 

J2 

6-f 


w 

-r->  W 


O  0) 
x:  w 
?  w 

c 

o  ly 

W  rH 


01  01 
x:  u 
aJ  <0 


4j  <y 
IT3  U 

£  <y 

4J  P 
W 

-u  01 

rJ  0) 

o>  s: 

3 


01 

rH  <U 

£i  XJ 


P  (TJ 

U  X 


X  -J  W 


0)  W  >1  01 


01  cr  c  O'  o 


O  ro  a»  O'  o 

XXX  X 

fo  o  rtj  X 


01  01  O  O' 


a 

cu 

fO 


c 

o 


>1 

E 


01 

X 


Q 

U 

W 

O 

Oi 


o 

K 

CU 

(A 


Eh 

-  < 
U  iJ 
U  (O 
Eh  m 
H  O 
M  U 
S  *-3 


8 


(/) 

TD 

to  C 

01  OJ 

t-.  ‘H 

ftJ  3  t- 

4_>  t,-H 


TJ 

C 

trJ 


to 

c 

O 


o 

(p 

to 

x> 

3 

to 

o 

4-> 

X) 

O 

OJ 

•o 

X) 

3 

CO 


TU 

c 

01 

cx 

X 

0)  >, 

4J 

bo  t- 

C  01 

•H  CL 

5  o 

O  L 

r-f  CL 

o  to 

C 

01  O 

x:  to 

4->  L 

01 

01  ex 

fd  0) 

s 

n 

>>  rd 

Cd  CL 

a  fd 

o 

L  c 

o  -M 

4-> 

fd  01 

t>  sz 

L  X) 

01 

to  a 

c  o 

o  t- 

o  <♦-. 


to 

c 

o 

to 

u 

01 

CL 

0) 

x: 

x> 

O 


to  • 
c  to 
fd  0) 

o  > 

'H 

X> 

L  (d 
O  r-i 
0) 

to  1-. 
x> 

tf-.  'O 
•H  C 
o  fd 


t- 

tv-i  03 
X)  O  01 
O  >> 
C  X) 

C  X) 

o  0)  fd 
•o  o  x: 

4-> 

r— } 

(d  01  c 

x>  CL*H 

o 

x>  O  >> 
C\J  x> 
C  U 
•H  -D  01 

01  ex 

X)  01  O 

m  o  u 

sz  X  ex. 

j->  01 

01 

to  x: 

S3  t.  X> 
u-t  fd 
•H  01 

bo  >>  O 

01  01  01 
rH  C  a 
x>  o  o 

fd  o 
x>  >>  C 
•H  C  -rt 
fd 

fd  01 

sz  c  sz 

O  -H  X> 


c 

o 

•H  01 

X5  L 
O  O 

01  a  o 

to 

X)  C  to 

3  -H  X) 

to  fd  c 

a  01 

t-  01  a 

01  t-  01 

•a  t-. 

C  f-i  -H 

3  <-«  3 

•H  CT 

01  5  01 

•a 

fd  TJ 

a  c  o) 

fd  x: 

01  x> 

X)  CO 

•rf  >> 

rH  C*-. 

rH  >,  (0 

Cd  XJ  -H 

x:  t-  x> 

to  01  nj 

CL  to 

to  o 

01  t-.  o 

U  ex  43 

3 

x>.  0)  x> 

•H  x:  c 

TJ  4-)  01 

C  -H 

01  o 

ex  •'H  'H 

X  Oh 

CJ  >,  Oh 

rH  D 

^  c  to 

CO  O 

^  C 

r-x  nj 

C\J  sz 


c 

o 

•H 

x> 

o 

01 

to 

XI 

3 

to 

t. 

01 

XJ 

n 

3 

01 

'O 

rd 

a 

01 

XI 


x> 

o 

01 

to 

X) 

3 

to 


to 

01 

0. 

3 

x> 

•<H 

XJ 

c 

01 

ex 

X 

u 


=r 


c 

o 

XJ  X) 

01  01 

to  to 

(d  to 

X)  01 

t- 

CL 

0)  X 

>  01 

01 

•H  C 

rH  O 

01  to 

XI  L. 

01 

o  ex 

4-> 

01 

C  rH 

o  x> 

to  fd 

fd  CL 

01  fd 

L  a 

c 

to  ‘H 

•rH 

01 

01  x: 

01 

x:  to 

x>  c 

o 

0-1  H 

•H  xl 

c 

>>  01 

rH  X> 

c  c 

O  -H 

r-^  01 

(\j  x: 

'  4-> 


L 

o 

01 

x:  01 

x: 

to  4-> 

01 

sz  01 

to  ^ 

•H  (d 

^  a 

01  XJ 

x:  H 

4^  3 

o 

C  S 

o 

c 

XJ  O 

c  to 

nl  L 

01 

01  CL 

rH 

XI  01 

fd  x: 

CL  4-> 

fd 

Cl  4-3 

ez  (d 

•r4  x: 

4S 

bO 

3 

'H  to 

a  01 

O  to 

o  to 

01  01 

XI  S-. 

cx 

01  X 

L.  01 

o 

Oh  01 

01  x: 

x»  to 


01 

rH 

X) 

fd 

o. 

fd 

o 

Oh 

•H 

to 

01 

U 

3 

43 

•H 

XJ 

c 

01 

ex 

X 

0> 


to 

u 

o 

4-> 

fd 

> 

i- 

01 

to 

c 

o 

o 

01 

x: 


c 

o 


>1 

fd 

a 

43 

u 

3 

O 

o 

01 

x: 

E-^ 


LA 


43 

C 

3 

O 

fd  a 

fd 

01 

^  a 

fd  3 

a  a 

•H 

O  X 

4.)  fd 

a 

u 

01  01 

x:  x: 

4-> 

J-  ^ 

O  to  (\J 

•o 

a  01 

•rt  01  c 

x:  o  o 

X  -H 

01  01  -P 

Cl 

•H  4J  01 

I-  fd  to 

o  x:  x> 

x:  4->  3 

4J  to 

3  4.3 

fd  o-t  c 

•H  ‘H 

^  (lO 

C  O 

O  01  4-> 

•H  iH 

4J  X)  XJ 

fd  fd  01 

O  4J  t. 

•H  'H  1-1 

rH  JL.  01 

ex  fd  Oh 

CL  x:  01 

fd  o 


4-' 


(6)  Expenditures  made  under  this  section  shall 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


230 


O 


231 


< 

o 

z 

M 

(A 

M 

X 

w 


>1  (0  XJ  0) 


U  cr>  IT  O 


ac 

< 

Eh 

z 

M 


tx  Jj  C  fO 


dl  £  T3  O' 


<l>  Qi  Oj  O 


0;  a.  0)  u 


-  <U  W  4) 


4)  W  T3  O' 


41  TD  4>  Oi  O 


0  'O  i3  x: 


4J  4j  4) 


O 

U 


o;  Qj  (V  ta  o  > 


O'  c  e  xi 


4; 

in  "J 


w  -O  "O  o  4» 

u  c  C  -H 

O  41  D  3  Oj 


O;  >  -D  O' 


(0  'O  <0 


41  OJ  XJ  13 

in 

o  -C  -o  73 


4;  c  -Q  <U 


Q 

M 

CA 

o 

Ou 

O 

OS 

04 


W  Eh 
-  < 

U  iJ 
U  (O 
Eh  m 
Eh  O 
M  U 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


232 


233 


>• 

a 

< 

E-I 

z 

u 


o 

u 


o 

u 

w 

o 

a, 

o 

IX 

Qu 


-  < 

U 

w  w 

H  M 
£h  O 
M  U 

X 


If 

s  f 


u  5  ^ 

.  .  g 


t  g  . 

a  ™  H 

S  "  I 

o  o;  u 

^  I  s 


•g 

j.; 

^  a>  nj 
nj  u  o 

“  £  g 

i  »  i 

■U  4J  'W 

i  £  £ 

m  tJ 

o  C  0) 

a  I  i 

g  £  g 

0  5  .-' 


“  i  2 

I  2  2 

Hi 

w  o 

(TJ  W 

£  £  " 

c  w 

5  i  s 


---  ITJ  C 

I  £  I 

u  w  o 


"25 

JJ  5  E-* 

C 

I  s  . 

oi  o  a; 

to  u  3 

S,  2. 


c 

.::i  -g 

M  5 

H  § 

O  -H  W 

-(  (0  M 

S  g  s, 


£  £ 

o 

2  g 

a;  .H 
a  —I 
>.  o 

<0  «-i 

TD 

5  g 


o  >  >, 

™  -g  5 


2  2 

o  u  ij 

».  S,  ■” 

2  2? 

Qi  rJ 

HI 


£ 

w 

2:  2 
<i»  H 
0)  AJ 

2 


g  g 

D  a> 

TJ 

g  2 

li 


£  2 

rc  5 


?  ■= 
c  u 
g  o 

£  I 

g  I 

rO 

2  2 


g  J  " 
2  g  2 


i  £ 


2  c 

4J  O 
i-»  05 

£  ^ 

05 

0) 

> 

05 

2  c 

g  u 

AJ  3 
AJ  O 

I  2 

U 

H  AJ 

c 

05 

I 


C  05  73 

g  I  % 

iill 


E  u  (13  O  C 

d;  01  c  -r^ 

H  M  I 

"  "  g 

2 


£  £ 

5  >, 

C  ~i 

o  <0 

AJ  O 

g  g 

U  c 
o 

AJ  <4-1 

c 

"  2 


I  . 


5  o 

a:  o 


g  2  ^  £  0. 

.  .  2  g.  2 

TD  05  AJ  Of  m 


3  05 

2  g 


T3  01  C 

g  I  £ 

£  g  £ 

AJ  rJ  AJ 

^05  5  0 

"  g  H  2 

•r^  C  O 

O  U  AJ  TJ 

C  OJ  rt3  -H 

S  2  g  g 

£  8  §  £ 


g  g 


o  c 

AJ  3 
O 

^  o 


TJ  LI  fO 

OJ  O  AJ 

2  g  g  2  2  c 

AJ  -•  JJ  5  L4 

<0  <0  O  0) 

«  g  g  £  g  2 

C  05  O 

u  JJ  u  o 

OJ  O  AJ  0)  0) 

U  01  Qi  >. 

2  g  £  g  .  £ 

AJ  AJ  AJ  C 

C  AJ  C  AJ  3 

-  C  r-  O  e 

2  I  I  2  £■  S 

>  fO  <TJ  <0  u 

e  01  iTj 

05  AJ  e  ^  a 

U  3  AJ  O  O 

01  3  E  L.  05 

01  o  a>  a  -H 

AJ  O  C  01  fO 

£  .  £  2  « 

12.™"" 

O  AJ  01  AJ  OJ 

U  01  AJ  >  O  u 

-c  0)  2  01 

OJ  5  10  -C  c  -c 

jz  01  o  fH 

"£'^22 


2  S 


05  05  £1 

5  S  I 

I  I 


CL  03 
CO 

OJ  i. 
O  O 
•H  4-> 
>  fd 
t-  > 
ID  i. 
V)  Q) 
CO 

(D  C 

x:  o 

AJ  O 


Sh 

nl 

<v 

>> 


234 


:s 

< 

o 

z 

M 

CO 

M 

X 

u 


< 

z 

EU 


o 

u 


Q 

U 

CO 

o 

Ou 


o 

ex  z 

04  O 


CO 


M 

< 

U  CO 
H  M 
H  C3 

M 

se:  1-3 


V. 

o 

•D 

C 

d) 

0) 

x: 

j-> 

0) 

I-. 

o 

<*-. 

(D 

JD 


03 

SZ 

V) 

U 

O 

03 

> 

I, 

0) 

(0 

c 

o 

o 

0) 

x: 

H 


a> 

x: 

j-> 

j-> 

05 

x: 


<v 

o 

■H 

O 

C 

c 

<v 

4-> 

•H 

L 

5 


> 


Lh 

03 

CU 

>> 

x: 

o 

03 

(1> 

c 

•rH 


1. 

03 

D 

t. 

Si 

<D 

U, 


U 

03 

a> 

>> 

w 

n 

o 

•r4 

> 

a> 

u 

ex 

<D 

SZ 

4J 

t- 

O 

4-> 

c 

Q) 

Q) 

4-> 

03 

44 

(n 


05 

•H 

O 

c 

03 

C 

•H 

Um 


L 

O  r-i 
03 
to  C 
•H  O 
x:  10 
L 
O  Qj 
4->  ex 

•O  tn 

c  o 

03  ^ 

►  >. 
c  <u 
O  c 

(O 

I-  o 

03  4-> 
ex  4-> 

03 

0> 

I — I  £~t 

XI  o 
03 

ex  c  >-. 
(0  fd  c 
O  •/-!  03 
C  TJ 
•H  L  Vi 
03  -H 
0)  D 
x:  hO  - 

j->  O) 
U  I, 
O  0)  03 
4J  x:  o 


o 

x:  0) 

5  o 
o3 

10  rH  03 
C  Q. 

O  0)  to  X3 

(0  X.  05  03 

O  Jh  to 

•H  d)  O  0)  (0 

rH  ex  4-4  03  03 

X)  4->X. 

D  03  m  to  ex 

ex  x:  D  X 

4J  X,  03 

0)  C  H 

x:  n  o  a» 

jj  4J  -H  -n  u*  •»' 

4J  C  03  03 

to  -  o  03  x:  o 

■ri  a>  03  -H 

03  to  C  O  J-> 

X.  4->  o3  x:  o 

o  to  X.  H  3  c 

4.)  D  0)  -D 

03  X*  X3  X.  *0  03 

>  e-4  c  o3  c  > 

X  D  :3  03  -H 

0)  *0  O  03 

to  C  >,  X  O 

C  03  <H  O  O  03 

O  ex  -H  44  S- 

o  c  exH  03 

03  03  -O  >  o 

03  -H  ^  I-  4J 

x:  TD  TJ  03 

44  X  H  to  xr 

fd  D  0)  X  to 

Vh  3  o  x:  O  -H 

•H  o  o  4->  C3  :s 


03 

rH 

XI 

03 

»H 

•H 

03 

> 

03 


V. 

•H  03 

03 

03  > 

03  •  -H 

44  X.  UD 

to  O 

3  4-4 

Xr  03  4_) 

i  *  >  to 

X,  (JJ 

'O  03  3 

r:  to  cT 

nl  C  0) 

O  X 

X  o 

03  C 

•rH  03  O 

TZ  SI 

X  44 

iH 

3  4-4  .-i 

tD  O  03 

c:  x: 

C)  CO 

•H  to 

I — I  ‘H  X 

o 

3  0)  44 

ex  x^  o) 

to  > 

03  X 

x:  X  03 

44  o  cn 

c 

O  03  O 

44  x:  C3 

03 

x: 

C)  t  I 


m 


03 

x: 

44 

Cm 

O 

>1 

C  ^ 

03  C\J 

O 

44  c 

O 

4->  ‘H 

C  44 

03  O 

a  03 

03  to 

44  XD 

03  3 

44  CO 

to 

c 

iH  'H 

03 

■H  O 

a  44 

c 

03  *0 

C  03 

•r< 

Vi  X 

03 

03  Vi 

x:  03 

44  X 

tfH  to 

o  c 

o 

>.  to 

ex  X 

O  03 

t)  ex 


concluded  that  the  legal  dependants  wh 
supported  In  a  reasonable  manner  would 
financial  information  in  an  applicatioi 


235 


3 

< 

o 

z 

M 

CA 

M 

X 

u 


U) 

u 

0) 

3 

0 

a 

t) 

j: 

e- 


:  o  ' 

>  BO  c 

»  o 


;  J3  t:  o  3 


i?. 


!  ^  s 


5  £ 

cr  c 


s 


S  5  I 


o  s  "2  5?  a, 

T3  2  2  ' 

®  «  ^  = 

i:  j=  -5  £ 


o  "O 

Q-  s 


oi^ 

^  s  ^ 

flj  ^  o  . 
</,  00  *- 
^  c  >» 

i}  3  £ 


T. 


“■5  ^  <u 

^  o  .ts  J= 


n!  4> 

'  o  .£  I 


<4  -- 


-  ^  « 

2  -c 


25-S 


l|i  = 

£  3  BO  w 

o  —  O  c  ^ 

!  i  ^  I S 

^  ((3  ^  2  00 

=  §>  o5  2 

C  t  00  <A  3 

O  3  C  «  ^ 

I  .a  ^ 


.:.  -a  t 


2  -c  c.> 


.  ^ 


S  c  := 
CZ  o  “ 
i:  Q.  4. 

°  =5 

qj  iLi 

-c  '-'  w  ■ 

-'■So 

-S  2  X. 


o  ® 


«i  00 

^  c  ^ 
X  ^ 


1  ^ 

2  X 


S  C  O  -Q 
—  —  a__ 
^  13  1,  13 


q;  ^  ^ 

3^5 


3-3  O  • 


D-ii  S  - 

"  '"- 
>»  w  cfl  O' 
^  C  t.  r«. 

£  -  -t;  o 

—  ijj 


£  § 
a  ^ 


M  2 

=  S  £  - 


-c  i  ”  O 
f-  E  -  s 


n  fit  >*  1 
ii  c  i*  I 
>T  \::  P  ; 


.25^3 

II 


ly)  >«  /■'  E 

c  r 

2  S  -3 

^  3  -  2 


si 

I  s  1-^ 

II  «l 
nil 
ll 


2  -  5  ? 

-Cot 

-car 


;  £  .3  j= 

'  ^  "S  2 
!:?  i  >: 


BO  < 


T-s^ 


c 

C  u 

S  ^  £  O 

n  2| 

1)  ti  ^ 
-C  J=  q,  ^ 
^  c9 

2  s  r  e 
°  S' 
S'  c  =  E 
«-§  S  r 


_£  £  *3 

O  X  c 


C  •- 
2  -3 


a  ^  "5 

III 

lii 

3;  'I* 

M  E 
=  ^  - 
o  - 


J=  o 

^  r 


^  -£ 
i  ^  o 

3  £ 


4t  IT3  1-1 


a 

< 

E-* 

Z 

u 


Q,  a  dJ  (0 


(tj  OJ  E  TD 


cy  c  -c  £ 


W  <0  3  fO  Q, 


/tj  at  Q,  o  w 


o 

u 


CO  >,  c 


a>  CL  c  0) 


0*  >t  XJ  <l> 


(0  Lj  a  (B 


<T5  CJ  O  Qi 


Q 

U 

CA 

O 

CL 

o 

cc 

CL 

(A 


H 
< 
U 

U  (A 
H 
Eh  O 
M  U 
S  tP 


L  - 
fd  CL) 


l-l 

r>  o 

(d  c« « 


236 


3 

< 

O 

z 

M 

H 

tn 

M 

X 

u 


c 


o 


0^ 


U  (0 

E 


—  1; 


I 

8|o 


—  c  ■^  - 
^  ^  =i.  = 

V  o  ^  ^ 

'■^  E 

.  7  o 


C 

Q) 

Z 

QJ 

£ 


TJ 

OJ 

'D 

C 

0^ 

E 

u 

*TJ 


ij)  ^ 


3  £ 


^  O 


*S  p 


;  >.  «5 

'  c  ~  • 

E  . 


^  <3 


fls  t:  c 


~  O  yi  — 


H  E 


O  -Q  -u  - 

s  =  s? 

o  .£  c 

u  Q.  O  ^ 

o  'f,  a.  . 
^  Q.  - 


>.  O  V}  •“  ' 

5  =  U  iS  3 
1  *0  rtj  a.j3 


X 

cx 

< 

Eh 

Z 

u 


o 

u 


Q 

U 

(A 

O 

CU 


o 

oc 

cu 

w 


< 

U  I-] 

U  Vi 
Eh  M 
H  O 
M  W 

z:  ^ 


8 


•  •“  (D 

C  f-H  d) 

or)  x: 

to  OJ  4-> 

L.  CL 

O  f6  (fH 

0.0  O 

C 

(1)  -H  0) 

^  > 

o  0)  CIJ 

fd  x:  a» 

D.  j:>  r-H 

fd 

0  4-.  X 

CO  4-> 

•«-t  "H 

c  ^ 

<D  O 

JC  4-> 

4->  -ri  C 

-o  o 

V.  0)  (/) 

O  C  c 

O  dJ 

*-)  D, 

C  4.3  C 

O  CO  c 

•DO  dj 

c  B  sz 

d)  ho  C  4->  • 

o.  *0  0  o  43 

<v  a  V)  u, 

-o  •'-)  c  >,  :3 

<U  CO 

(d  fd  D.  nj  o 


4J  CO 

C  d)  oj 

3  r: 

O  4-)  4-> 

o  o 

d) 

0)  O  <4H 

c:  c,H 

4->  to  a» 

c 

C  'H  dJ 

•H  to  a 

to  (d 

TJ  fd  CO 

(L>  CL 

r— I  d) 

•H  0)  X 

X  43 

4-> 

<u  to 

X)  c  fd 

•H  X 

fH 

r-H  d)  XJ 

fd  c  c 

x:  c  fd 

to  T3 

0)  0) 

to  O  a 

4-)  o  fd 

c  t-.  to 

c  o. 

O  d) 

O  0)  X 

o  x:  4-> 

fd  43 

to 

d)  T)  -H 

x:  c 

E-h  fd  to 

43 

^  dJ  c 

43-  C)  3 

^  -H  o 

Ui  O 

o 

o  fd 


to 

c 

o 

43 

fd 

c 

43 

to 

•H 

c 

•H 

a 

•a 

fd  43 

c 

TD  C 

c  o 

(d  o 

d) 

to  43 

c  fd 

o  bo 

4-3  O 

3  C 

o  c 

d)  D 

X  r/) 

<d 

d> 

tfH  X 

O  43 

ho  C 

C  -H 

•f-t 

Vi  (0 

to  43 

fd  c 

CL  c 

O 

d)  o 

XT  O 

43  (d 


C 

fd 

o 

bO 

C 

•H 

to 

to 

fd 

Cl 

0) 

x: 

43 

u 

o 

U-. 


c 

o 


43 

fd 

o 


CL 

CL 

fd 


c 

fd 

c 


c 

o  dJ 

0)  bO  •«' 

C  43  c  c 

O  to  -HO 

3  X)  T-t 

C  C  C  43 

O  H  O  fd 

•H  a.  o 


43  X3  -H 

O  C 

a  fd  dj  Q. 

U  CO, 

c  CO  c  fd 

o  fd  ^  o 

•I  4  .43  (U 

-  xj  c:  43  X 

>,  CO  fd  »3 

fd  fd  -H 

a  D  43 

(.7  fd  o  o 

43  o 

u  o  -H  c  c 

3  -H  M  •-  0)0 

O  I-J  Q-  Q.  5  -W 

O  X  O. -H  O  43 

D  fd  x:  Q.  fd 

(D  D-  to  C 

x:  c  c  d>  -H 

X  d)  (d  o  x:  e 

x:  L>  X  t- 

to  X  bO  fd  fd 

43  a>  C  >  X  43 

C  >  X  -H  C  CO) 

3  -H  O  C  0)  0X3 

O  X  d)  X  to  CL 

o  fd  c  c  to  dJ 

O  -H  -H  o  O  D  X 

fd  X  X  X  a  t/>  43 


to  c 

>>  fd 

03  C 

C  Sc 

C  o 

o 

X  to 


0)  c 
q;  o 

43  43 

to  fd 
:3  > 

u  c 

E-h  ai 
to  d3 
X  c  X 

C  O  4-3 

fd  o 

Cm 

c  to  o 

fd  fd 
•f4  c 

0  43  0 
C  O  -rf 
fd  fd  X 
c  fd 
o  o  c 

.  43  -H 

o  a 
•H  c  c 

rH  O  0) 

X  to  X 
C  L.  0) 

CL.  0)  'O 
CL 

<0  (DC 
X  t.  X  o 

X  d)  X  -H 
X  43 
43  43  bO  n) 
COCO 
•H  C  'H  -H 
O  (d  X  -H 
CL  C  CL 
X  C  (D  CL 
fd  O  X  nl 


O 


t*-.  ro 

o 

c 

c  c  o 
o  o 

X  tH  • 
C  43  >, 

(d  o  X 

C  (D  -H 

ho  to  o 

nj 

d3  C  X 
X  d)  fd 
X  X  o 

c 

t*-.  3  1. 

O  0) 

>.  X 

c  d) 

O  c  c 

•rj  L  O 
X  O 
fd  43  (0 
C  X  -H 
•H  fd  X 

B 

fd  t4-H  (D 

X  O  c 

<D  •r4 

c  e 

C  <D  C 
fd  :s  (D 
O  43 

C  X  (D 

(D  TD 

X  (D 

C.  X  o 

O  X  43 


0) 

X  fd 

>>  t,^ 

fD  O 

c 

C  ho 

o  c 

X  -H 

43  CO 

fd  to 

fd 

t4H  X 

o 

d) 

C  X 

(D  43 

Sc 

o  c 

X  o 

tw 

0) 

X  c 

X  O 

•  ^4 

X  TD  43 

fd  (D  fd 

XX  a 

X  fd  -H 

C  rH 

C  -H  X 

CD  B  X 

•DC  fd 

C  CD 

ox  C 

fd 


T3 


(D 


c 

hH 


vx 


<d 


c 

o 

c 

o 

•H 

X 

o 

e 

c 

o 


fd 

a 

X 

c 

c 

o 

o 

(D 

X 

43 

to 

43 

c 

c 

o 

o 

o 

fd 

to 

c 

o 

X 

fd 

> 

i, 

(D 

to 

c 

o 

o 


d3 

> 

v4 

X 

fd 

•H 

X 

•rH 

c 


c 

s 

o 

to 

X 


c 

o 


c 

•iH 

c 

o 

•rH 

X 

fd 

to  (D 
C  X 
dJ  X 
X 

a  ^ 
o  o 
o 

0) 
to  c 

—  rH 

c  (d 
o  > 

X 

fd  (D  «- 
>  X  -a 

C  43  (D 

<D  a 

(0  X  c 
C  X  o 
O  -H 

o  :s  c 

(D 

<D  (D  X 

X  o 
X  c  to 

fd  (D 
X  -O  o 
to  C  -H 
D  O  > 
•'-)  o  c 
X  o  (D 
fd  fd  to 


(D  03 

X  0) 

X  X 

to 

ho  S3 

c  u 

•H  E-H 

TJ  C 

CO  X 

0)  •H  C 

XX  fd 

fd 

X  o  c 

•H  -H  (d 

X  rH  -H 

to  X  X 

C  O.  c 

o  fd  fd 

X  c 

fd  03  o 

i>  X 

c  43  a 

03  -H 

to  t^H  rH 

CO  X 

o  c 

O  C  CL. 

o 

03  •H  03 

XX  X 

X  fd  X 

c 

X  -H  X 

c  a  c 

03  C  tH 

X  03  o 

to  X  X 

S3  CD  X 

to  X  cd 


237 


3 

< 

o 

z 

M 

E-* 

M 

X 

u 


£ 

o 

£ 

6- 


i,  —  C'S  ' 

.  ^  e 


■  t;>  ^  5  f- 

“t:  0^5 

—  o 
c  w 
*•  <u  u 

E  ^ 


^  8  ^  ^ 

J  ^  5  -  O 

^  c  ^ 


c-5  o  o-^- 
^  .  2;  c 

^  c  u  ^ 
-o  '  'U  XJ  _c 

^  m  E  a>  2 

o  iw  •—  a> 

o  S  ^  = 
4^  .s  a> 

w  fj  —  j3  2 

-c  ^  ,E  O 
^  ^  2  ^ 
:r E  5 


.  'C  c  x: 

*  -5  2  *"  - 

c  ^ 
•n.  E  P  ^ 


3  W  u- 

^  W  Q, 

■§  15  ° 

“  <u 
^  u  c 

-a  E  c 

o  t'  Z 

c  ^ 

^  ^  ^ 

9j  H'o 

c  o 

^  O  ^ 

o  n  ■£ 

c  c  ^ 

_  "y  CO 


X5  2  w  ^ 

-s-  ° 

^  S  -o  ^ 

*o  c  is  x: 

i  8  s 

a»  ^  ^  rt. 

•a  2  2  E 

<0  52  2i  S 

p  <L»  «J 

^  S  t:  E  2 

I  s  g  -  r 

^  3  O  ^ 

C  5^-^; 

-  -9  E  ~  5 
o  . 


*0  >  rz  w 

t»  CO  j=  ^ 
t  C  O  *- 
li  ^  c 

'oj  </^  -c 
c  -—  w  (L» 

V-  i-  i-  -^  ' 

g  o  ^  2 

S  S  s  o 


CO  "O 


lU 


8  ci» 
c 

2^ 
JJ  = 
3  u- 
^  2 

*0 
(i>  q- 

'  aj  3 

?  Of) 


e 

< 

z 

u 


o 

u 


w 

c 

o 


o 

OJ 

Q 


c 

E 


fo  <i>  a.  T> 


nj  M  Of  w 


Q 

M 

W 

O 

Ou 

O 

OS 

04 

(0 

u 

u 

H 

£-• 


8 


Z 

o 

M 

< 

w 

M 

o 

u 

•3 


O 

rd 

> 

L 

(U  0) 

W  (1)  jD 

C  XI 

0  4^  Q. 

O  -H 

V.  XZ 

WO  W 

n3  S. 

C  O 

4J  O  4-> 

O  -H  (d 

fd  4->  > 

03 

o  c  0) 

X)  -H  w 

B  n 

CL.  o 

O  0)  o 

W  4J  L 
L.  OJ  O  <L> 

0)  Td  x: 

CX  4.J. 

OJ  c 

L.  x:  o  x>  -o 

o  4_>  tH  rd  <U 

■C  4-3  SZ  4-3 

43  bo  fd  jj  (d 

o  c  o  c 

C  ‘H  ‘H  Li  •^^ 

OJ  TJ  tH  OB 

CO.  XJ  L. 

C  QJ  Q,  Ih  0) 

o  CX  fd  o  jj 


03 

sz 

0) 

X3  • 

TZ 

C  rH 

o  o 

w  w 

C  L. 

O  03 

•H  O 

w  >> 

•H 

o  c 

o  <u 

•D  QJ 


J3  Cd 

c 


03  O 

Du.  L 

03 

w 

•H  O 

x:  X 

fH  5 


o 

iT 


w 

c 

o 

w 

L. 

o 

a 


o 


Q) 

w  x> 

•H 

XZ  4-3 

4-3  W 

n 

t.  a 

(D 

03  C 

c  o 

D  W 

L. 

C  O 

O  CX 

•H 

W  03 

•^^ 
o 

<U  C 

TO  O 

W 

Vh  C 

O  OJ 

CX 

1.  *0 

0)  C  M 

5  03  O 

O  SZ 

CX  43  w 

O  L 

03  C  rd 

03  <L> 

OJ  >, 

W 

•HOC 

O  O) 

L.  <*-4  O) 

0)  rH  4-> 

«  03  « 

03  jr  -H 

03  W 

O  X3 

H  4J 

C  W 

o  fd 

OJ  0) 

43  rH 

L. 

03  4.> 

D-.  (d 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


238 


foreseen  by  an  ordinary  person  in  similar 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


239 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


240 


241 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


242 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


244 


01  ID  01  u 

w  u  x:  ID 

CO  -u  <0  CL 


o  c  (0  CO 

c  ID  c  0) 

ID  o  M 

O  >1  (0  <D 

•r-  U  O 

iw  o; 

x>  CL  a> 

CO)  E 

O'  C  -C  o 

-rJ  4J  CO 

CO  ID 

'O  CL 
C  X 
03  0»  C 


y  c 


2  a 


<v 


0*  *0  5  O  O'  OJ 


CD  CL  CL 
(0  OJ  O 


>  C  ID 

^  0»  -H 

CT  e  CL 


o  AJ  -C  01 

u  C  4J 

0>  3  O 


ID  (0  CL  O 

Z3  X 

(U  Vj  o;  u 

•C  H  O 


.  ID 

T>  JJ  CP 

0)  C  --- 

C  ID  CO  0> 

m  'O  >  jj 

CL  ID  0^  4J 

X  a  -c  o 

a;  cjj  4J  c 


C 

n3 

0) 

c  TJ 

O  nj  >, 

4->  0) 

j->  (.D  c 

aJ  L 

o  o 

C*H  JJ 

O  fH  AJ 

n  fu 

'J 

OJ  cu 

:s  o 

O  QJ 

CL  x:  t. 

4  J  0) 

m  3 

o  o 

L.  4>  a 

<i> 

U  >>  0) 

r:  f-H  x: 

P  CX  ji 

CL 

>>  nJ  <i> 

Q)  4-) 

c  >>  m 

L.  nj  TJ 

O  FI  -H 

4-^  rH 

L>  Q>  nJ 

nJ  U 

nJ 

a»  O  o 

s:  4J 

P-*  iH 

nj  o) 

c  <v 

^0  4-) 

v-'  to  to 

I  P 

•  0)  l- 

m  CL  t-i 

rr 

L.  -O 

O  C 

t*H  nl 


0) 

jc  -a 

4-)  C 

n3 

c  c 

O  fU 

•H  *H 

4->  'O 

nj  L. 

O  (Tl 

•rf  rJ 

rH  t'J 

CL 

CL  C) 

fd  -H 

0)  n 

x:  CJ 

4-)  D. 


c> 

r-^ 


0) 

Cl 

L. 

o 


OJ 


0) 

x: 

Jj 

o 


t- 

o 

4-> 

c 

cd 

L. 

U) 


•a 

c 

nJ  nj 

>>  xJ 

<U  c 

C  ip 

t. 

O 

4-> 

4-)  Af 

fd 

c 

v.  o 

O  -H 

4J 

L.  C) 

(U  0) 

S  to 

O 

CL  C 

•H 

(V 

JZ  XJ 

4->  Q) 

X) 

4-1  -H 

O  L 

a 

to  CO 

0)  OJ 

'H  XJ 

CL 

O  W 

O  4-> 

c 

(U  (U 

0)  n 

4->  (U 

to  IJ 

rJ  fd 

t.  4-> 

E-t  to 


0) 

.c 

•  4-) 

a 

L.  X3 

O  Tt 

<«-.  to 

•r4 

x»  t> 

OJ 

X)  >. 

*H  ,  t~-l 

x> 

O  D. 

to  B 

QJ  O 

tn  L. 

CL  CL 

OJ  rH 

X:  |“^ 

4J  (d 

JZ 

C  to 

•rt 

(D 

C  4-> 

(d  fd 

r-t  O 

CL  o 

> 

CL  XJ 

■H  (d 

X 


to  c 
a 

Oj 


fd 

p 

tiO 


X3 

C 

Cl 


to 

>» 

0)  to 

C  4.) 

t-  c 
O  0) 

4^  B 
4J  a' 
fd  4-> 
fd 

a>  4-> 

X  CO  •- 
j->  t- 

ai  cT 
4h  X 
o  JJ  c 
o 

L.  4h  -rl 
O  O  4-) 
4.)  O 

C  XJ  <D 

fd  c  (0 

at 

LO  c 

C  Tl 

0)  o 

X  ‘H  XJ 
4->  4->  0) 
fd  X 
>>  O  -H 
Cm  -H  L. 
•H  rH  O 

4J  CL  to 
O  O.  0) 
C  fd  XJ 


nl 


0) 

X 

4-) 

to  Cm 
t.  O 
0) 

:s 

O  0) 

D.  :s 
o 

4->  CL 

fd 

X  0) 

rs  X 

4J 

t- 

O  CfH  XJ 
4->  'H  QJ 
C  4-> 

fd  (U  cd 
>  XJ 
bo  fd  tH 
X  rH 
0)  fd 

X  rH  t> 
4-J  I — I 

•H  to 
o  :s  vf 

4J 

>>  >> 
C  <U  Q) 
•H  c  c: 
fd  s-  i- 

rH  O  O 
CLX>  4> 
X  4-)  4.4 

to  rd  fd 


X 


<4-. 

o 

40 

X  i-. 

bo  O) 

•H  S 
L-  O 
CL 
L. 

<D  Q) 

X  X 

4-> 

L, 

O  Cm 
O 
to 

■iH  C 
X  O 

•r< 

Cm  4J 

O  (d 
'O 
Li  'H 
O  iH 
4J  nl 
C  > 
fd 

L.  Q) 

box 

QJ 

X  QJ  • 
4.4  to 
O  0) 
B  n.  c 
L.  CL  L 
O  O  O 
Cm  44 
C  O  44 
•rH  40  fd 


C) 


<0 

X 

40 

>, 

Cm 

•H 

4-> 

o 

c 

>> 

rH 

40 

CL 

B 

O 

t. 

CL 


QJ 

40 

fd 

O 

O 

> 

XJ 

fd 

0) 

X 

H 


to 


Public  Guardian  and  Trustee  in  writing  that  the 


COMMITTEE’S  PROPOSED 
LEGISLATION 


245 


O 


Guardian  and  Trustee  shall  apply  to 


COMMITTEE ' S  PROPOSED  COMMENTARY 

LEGISLATION 


of  the  attorney  that  correspond  to  those  functions. 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


247 


o  o 

4J  c 

nj  ro 


CL  o  IT]  0^ 


CJJ  rtj  O' 


01 

£ 

o 


Q> 

fO 


< 


>1 
(V  c 

C  fO 

e 


o 


IT>  (0 
C  (V 


(V 

I+J  E 

o  o 
o 

C  0^ 

O  -Q 


tf)  (U 
O  fO 

w  u 

0>  -H 

W  tT3 

10  c 

fl3  O 
(0 

(y  u 
x:  a; 
jj  a 


a> 

£ 

to 

<y 


w 

fTJ 


<TJ 

E 

O 


OJ 

a 

a; 


cr 

c 


*0 

c 


01 

a 

o 

a 

0) 

JZ 


O 

L 

tv 

3 

o 

D. 

m 

t- 

(V 

TJ 

c 

:3 

<v 

c 

t- 

o 


nj 

<v 

jr 


M 


<D 

•o 

C 

a 

CL 

oj 

o 

4-> 

10 

•o 

c 

<u 

4-> 

c 


0) 

L 

03 

O 


03 

C 

o 

to 

L 

OJ 

CL 

L 

O 

cu 

c 

o 

4-i 

4J 

03 


O 

•rH 

n 

cu 

Q> 

r: 

4-> 

<4-. 

•H 

O 


c 

o 

•H 

4-> 

03 

•o 

•H 


03 

i> 


OJ 

m 

xr 

c 

O 

■H 

4.J 

o 

03 

to 

JT) 

D 

(0 


Cm 

O 

L.  (0 

03  03 

3 

O 

CX  03 

03 

03  o 

4J 

03  a 

•o  -H 

•H  x: 

r-t 

03  bo 

>  c 

•H 

O  B 

4-)  03 

C 
to 

03  03 

x:  t- 

to  o3 

•H  O 

3 

I — I 

0)  03 

03  C 

4J  O 

to  to 

D  I-. 

L.  q; 

H  CL 

TD  t, 

C  O 

03  <*-> 

C 

03  03 

•H  C 

T3  L 

O 
03 

D  4-> 

O  03 


C 

03 

B 

L. 

O 

t*-. 

U 

03 

a 

-C 

o 

03 

03 

>» 

03  ‘H 

a  O 

03 

to  CL 

C  03 

O  O 

to 

L.  to 

03 

Q.  t- 

O 

to  4-> 

C  C 

•H  03 

3  L 

O  to 

rH 

iH  03 

O  SZ 

<*-4  4_> 

03  (+_ 

JZ  o 

4-J 

-  c 

>>  03 

03  E3 

c  to 

t-i  to 

O  03 

4->  to 

4J  to 

03  03 


c 


•o 

03 

X> 

•H 

L.  • 

O  CO 

to  L. 

03  O 

•a  to 
to 
L  0) 
O  to 
to 

•o  03 
03 

a  “a 

03  03 
c  u 
t- 
to  03 
C  t*-. 
O  03 
to  t- 

U  CL 

03 

D.  to 

03 

0) 

x:  J- 

4-)  03 

5 

<4-.  O 

O  CL 

O  03 

x: 

E-t  4J 


4-3  03 

o  o 

03  C  4->  T3 
X3  C 

•H  03  to  03 

L  I-  C  03 

a  03  -H  c 
(0  fH  03 

0)  03  i-H  -H  C  • 

'DL-HO03t- 
03  -r-t  -H  03 

L  XT  to  a  ^ 

O  4-J  "O  >>  H  L. 

c  x::  to  o 

03  <♦-*  03  CL  >>  2 

a  -H  x: 

03  03  03  O.rH 

C  Ih  .H  03 

0X3  r.  T3>  -H 
4-)  03  4->  C  O 

o  coo 

C  to  03  03  O  to 

t-  L.  a  03 

to  O  03  to  to  03 

03  to  to 

O  to  O  03  03  C 

T3  03  x:  to  o 

to  2  to  4^ 

L.  to  o3  4->  4-> 

03  03  a  to  to 

2  03  C  -H  -H 

o  *0  x:  03  c  to 

CL  03  4->  4->  O 

t.  a  03  rH 

03  C  t4-.  C  -H  O 

x:  03  o  o  x:  -c 

44  t«-.  o  o 

03  o  c  >>  >, 

L.  2  03  to  to 

M  CL  44  D.  CL  CL 


C 

0) 

a 

to 

to 

03 

to 

to 

03 

c 

03 

to 

a 

c 

o 

V. 

c 

03 

D. 

O 

XT 

2 

C 

O 

to 

c 

03 

a 

01 


hi 


c\| 


44 

a 

03 

a 

to 

03 

c 

c 

*H 

03 

•H 

X3 

03 

CL 

03 

O 

C 

•H 

to 

•H 

L. 

O 

44 

c 

(d 

c 

ho 

03 

x: 

44 


44 

03 

X 

44 

to 

03 

X3 

ZJ 


c 

o 

o 


03 

c 

O  03 

to  X 

L.  to 

03 

CL  C 

O 

*-  0) 

=T  X 

C 

o  a 

•H  03 

4>  X 

U  44 

03 

to  tn 

O 

n 

•H  03 

a 

•a  o 

03  to 

X 

■r-1  (4H 

c  o 

o 

(/)  44 

0)  o 

TJ  03 

Cl 

to  to 

c:  c) 

o  c 

■H 

X  c 

O  -H 

c 

O 

03 

X  r-v 

4->  O' 

Vi  fX3 

o  o 


X) 

c 

fd 


a 

c 

o 

tl-l 


03 

X 

•r-t 

c 

o 

to 

03 

c 

CL 

03 

X 

X 

c 

•rH 


c 

03 

a 

03 

03 

X 

CO 

03 

03 

03 

a 


03 

X 

to 


03 

c 

c 

o 

X 

X 

03 

03 

X 

X 

o 

X 


03 

'rH 

ho 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


248 


0) 

nj 

e 

in 

4^ 

•r4 

4-> 

nj 

sz 

4-> 

0) 

4-5 

nj 

o 

•f-t 

"O 

c 

■H 


c 

d) 

B 

QJ 

4-5 

03 

4-5 

to 


05 

Ph 


c 

•H 

05 
< — I 
n 
03 
Q- 
01 
C) 

c 

*rH 

CO 


U 

o 

4-5 

c 

03 

i- 

ho 

05 

x: 

4-5 

4-5 

03 

x: 


c 

o 

•C-J 

c 

•H 

Q. 

O 

0) 

x: 

jj 


Cm 

o 

(0 

•H 


rr 

c 

o 

•rH 

4-5 

o 

05 

to 


TJ 

05 

X> 

•rH 

o 

in 

0) 

TJ 

CO 

c 

o 

•H 

4-5 

o 

c 

n 

<.< 

05 

sz 

4-5 

Cm 

O 

4-5 

O 

05 

CX 

to 

05 

U 


4-5 

0)  O) 

x:  to 


Cm  fO  TJ 

■H  xr  05 

C5  to  to 

05  03 

cx  -a  x> 

to  c 

03  to 

rH  'rl 

f-t  >> 

03  4-5  C 

-C  -H  o 

to  O  ‘H 

td  c 

^  n.  ‘H 

a  03  cx 

05  O  O 

x:  n 

X5  -H  0) 

x: 

Cm  05  4-5 

o  x: 

4->  SZ 

05  O 

E  c^.  ‘.H 

o  o  x: 

to  ^ 

c*-<  c  r: 

O  0)  o 

4> 

4- 5  X  to 

O  05  4  5 

05  a 

cx  -o  03 

to  a  c,-i 

05  o3 

L.  <15 

05  x: 

C  L.  44 

•H  D 

4-5  4-5 

5- .  03  3 

o  c  o 


03 

to 


4-5 

c 

05 

a 

05 

4-5 

03 

4-5 

to 

05 

SZ 

4-5 

Cm 

O 

U 

05 

03 

a 

05 

x: 

4-5 

Cm 

3-1 


t- 

o 


to 

•(H 

hO 

O 

rH 

O 

x: 

o 

to 

cx 

03 


c 

03 

•rH 

O 

•iH 

to 

>y 

x: 

cx 

•a 

c 

o 

o 

05 

to 

03 


4-> 

to 

•rH 

L 

4-5 

03 

■H 

SZ 

u 

to 

Q. 


05 

x: 

44 

C 


>> 

Cm 


U 

05 

C5 


05 

SZ 

to 

u 

o 

05 

JC 


L, 

05 

o 

3 


03 

O 

O 

to 

03 


a 

L 

o 

<M 

05 

CX 

O 

4-5 

•D 

05 


•iH 


03 

3 

cr 


05 

x: 

to 

t, 

o 

05 

SZ 


a 

05 

a 

05 

4-5 

03 

4-) 

to 


>) 

4-5 

•rH 

O 

03 

CX 

03 

O 

Cm 

O 

to 

4-5 

C 

05 

a 

to 

to 

05 

to 

to 

03 


to 


05 

o3 

O 


o3 

c 

O 

to 

t, 

05 

D. 

S- 

O 

Cm 

>1 

05 

C 

L- 

O 

4-5 

4-> 

(d 

c.-. 

o 

u 

05 

5 

o 

Q. 

<c 


CO 


05 

4-5 

03 

C 

a 

t, 

05 


to 

05  to 

O  Tt 

TD 

Cm  C 

S-  O  O 
05  to 

S  C  i-. 

(0  O  O  05 

05  CX-H  CX 

a  4-5 
o  05  3  x: 

a  -C  4-5  o 
0)  44  -H  3 
JD  44  to 

Cm  to 

-  H  X)  0  4-5 

to  3  C  O 

05  r  to  (U 

•H  to  C^ 

•D  C  05  -H  O 

bi)  x:  .  44 

>>-rl  44  L 

05  to  O  bO 

C  05  L-  c 

t.  t.  O  C  -rH 

O  Cm  o  rH 

44  L.  to  r  H 

44  o  05  t.  -rH 

cTi  xj  05  r« 
05  rt  D. 

05  rH  >  XJ 

SZ  SZ  o  u  c 

44  03  t,  05  (0 

D.  O.  SZ 

Cl  (0  44  05 

0)  O  44  O  rH 

X  C  o  c  X5 

5  -H  c:  01  fd 


u 

05 

•U  rH 

C  rH 

3  (0 

X 

C  to 

03 

•rt  Td 

T5  C 

J-  fd 

o3 

3  bO 

bO  c 

•  ’rH 

03  -D  44 

05  tH 

to  Z%i  U 

44  O 

r.  > 

•H  05  r: 

O  t-  -rt 

cx 

cx  to  05 

m  -H  X 

44  L.  r-t 

t-.  05  rH 

3  S  03 

o  o  x: 

C5  ^  D.  to 

in 

05  05  C 

X  c:  X  o 

44  O  44  -H 

•H  44 

C  44  C  03 

05  C5  05  O 

.C  05  X  O 

:i  to  5  > 

05 

U 


>> 

05 

C 

S-. 

o 

44 

44 

cd 

Cm 

O 

Ih 

05 

5 

O 

Q. 

03 

to 

03 

>, 

03 

5 

05 

a 

fd 

to 

0) 

X 

44 

c 

•rH 

X5 

05 


X 


O  <C 


3 

a 

05 

X 

05 


05 

X 


05 

03 

C5 


fd 

c 

o 

to 

L 

05 

CX 

1-. 

O 

i*-, 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


249 


50.  No  surgical  operation  shall  be  performed  on  a 
patient  or  an  out-patient  unless  a  consent  in 
writing  for  the  performance  of  the  operation  has 
been  signed  by, 
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becoming  pregnant  shall  be  performecj  where  the 
patient  or  out-patient  is  under  the  age  of 
sixteen  years. 
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(10)  Upon  receiving  a  notice  under  subsection  (9).  the  Offi¬ 
cial  Guardian  shall  represent  the  patient  at  the  hearing  of  the 
application  unless  the  Official  Guardian  is  satisfied  that 
another  person  will  represent  the  patient. 
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psychiatric  facility.  Some  persons  in  the  advanced  stages 
of  Alzheimer's  disease  cannot  be  cared  for  in  most 
residential  care  facilities.  The  geriatric  ward  of  a 
psychiatric  facility  may  be  the  only  appropriate  choice  of 
residence . 
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person's  dignity.  The  absence  of  direct  benefit  to  the 
person  will  not  be  an  automatic  barrier  to  the 
participation  of  the  person  in  a  particular  pco;]ect  if 
there  are  also  no  corresponding  risks. 
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guardianship  by  an  advocate.  The  visit  should  assist  the 
guardian  to  stay  informed  about  relevant  services  that 
could  be  available  to  the  person  under  guardianship. 
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(c)  whether  the  person  objected  to  any 
decisions  made  on  his  or  her  behalf 
during  the  year  and,  if  so,  what  those 
decisions  were; 
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An  order  is  explained  to  the  person  by  an  advocate 
who  will  also  advise  the  person  on  options  remaining  open 
to  him  or  her.  A  failed  attempt  serves  to  justify 
enforcement  provisions,  particularly  where  someone  bars 
access  to  the  person  and  abuse  is  suspected. 
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who  is  mentally  incapable  is  being  financially  exploited, 
abused  or  neglected  will  be  able  to  inform  the  office  and 
provide  the  evidence  gathered.  Where  action  is  urgently 
needed,  the  legislation  will  have  provisions  for  temporary 
conservatorship  and  guardianship  by  the  Public  Guardian 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


294 


295 


ine  of  up  to  $10,000.00 


COMMITTEE'S  PROPOSED  COMMENTARY  EXISTING  LAW 

LEGISLATION 


296 


C  O 

0) 

e  4J 

01  u 

AJ  di 

<T3  U-I 

i->  <4-1 

V)  dj 


w 


O) 

o 


M 

t: 


rtj 

o 


o 

o 


t- 

O 

V)  (/) 

“  ‘H 

c  x: 

o 

to  -a 

t.  c 

0)  fd 

cx 

<D 

oJ 

rd 

c  o 

0) 

QJ  iH 

rd 

Jj  c 

O)  o 

,o  to 

to  (U 

q;  cx 

to 

•H  t. 

u.  o 

a1  t+_, 

<D  >> 

4->  QJ 

a  c 

cx  t- 

to  o 

•.  I  4-J 

•a 

fd 

(d 

u 

Cm  O 

M 

C 

(d 

•  'H 

in  'TJ 

fd 

3 

to 


to  u 

C.  -H 

•rf  OJ 

Z3  x: 

C  J-> 

■H 

4->  9_4 

c  o 

o 

o  a> 

a 

m  r: 

(d 

u  G 

<v  i. 

TJ  o 

c 

:3  t. 

0) 

>>  cx 

(U 

c  <u 

t.  sz 

O  4-> 

A-) 

4J  C 

(U  ••  t 

L. 

O  J>> 

at 

L  c 

o  u 

o 

(d  j-» 

t> 

Sm  fd 

01 

to  ^ 

c  o 

o 

o  u 

<v 

u  ^ 

a>  o 

.c  Q, 


0) 

(P 


to 

Sh 

E-* 


to 

Q> 

4-> 

D 

T) 


c 

(V 

Q) 

5 

a> 

(P  (p 

4-5  4-> 

fd  3 

•H  Q. 

•D  to 

at  -H 

e  T) 


o 


m 

^  t-- 

4-5 

O  C 

D  o 

U  -H 

4-)  4-5 

to  CO 

x>  fd  (p 

O  CO 

to 

L.  C  C 

O  -HO) 

4-5  ”0 

c  o  c 

(u  D  :3 

'O  "O 

C  C  XJ  o 

•H  O  QJ  to 

x:  o  c 

0)  o 

iH  to  X)  XJ 

.-I  -rH  C 

fd  o  o 

x:  o  4-^ 

CO  x:  c 

5  o  to 

C  -H  C 

O  C  4-5  -H 

to  o  fd  ^ 

t,  to  C  QJ 

QJ  C  -H  QJ 

CX  QJ  6  CO 

a  fd 

o  X  to 

Z  fd  QJ  -H 


C  to 

•rl  C 
•H 
C  -isi 
O  QJ 
to  QJ 
C  to 
QJ 

n.  to 

•tH 

fd 

c 
to  o 
c 

4-)  4-5 
■H  O 
CO  < 

•H 

>  to 

•rH 

to  sz 

•H  4J 

o  x: 
x:  4-5 

5  -H 

a» 

4-5  QJ 

fd  o  • 
o  c  o 
o  fd  CO 

t>  XJ 

XJ  1-.  o 
fd  o  XJ 
o 

coo 

n)  fd  4-5 


to 

h- 


to 

•iH 


C 

o 

•H 

4-5 

o 

QJ 

to 

X) 

ZJ 

to 

to 

QJ 

c 

QJ 

t> 

fd 

c 

4-5 

c 

o 

o 

o 

x: 

is 

c 

o 

to 

c 

QJ 

CX 


f\j 


c 

o 

"/H 

4-5 

o 

> 

c 

o 

o 

c 

o 


Q) 

-O 

fd 

•H 


to 


XJ 

c 

fd 

QJ 

o 

c 

QJ 

Oh 

Qh 

O 

c 

fd 

t*-. 

o 

>> 

4-5 


D 

to 


c 

o 

to 

c 

QJ 

CX 


QJ 

x: 

4-5 


>> 

rH 

cx 

cx 

fd 

O  4-5 

o  o 

o  c 

in  to 

QJ 

o 

to  XJ 

c 

•rH  N 

XJ  »- 

QJ 
QJ 

o  c 

X  o 

QJ  -H 

4-5 

4-5  O 

O  QJ 

C  to 

X) 

QJ  O 

C  C/0 

•rH 

Cah  r-x 

ro 

fd  ^ 

O 

4-5 


c 

o 

c 

o 

•H 

4-5 

<d 

c 

•rH 

G 

fd 

X 

QJ 

C 

O 

U-i 

i. 

QJ 

XJ 

C 

O 

QJ 

SZ 

4-5 

O 

4-5 

O 

Q) 

n 

3 

to 

Q) 

-C 


to 


O 

x: 

3 


4-5 

•H  fd 

CO 

•H  C 

>  -H 

O  QJ 

4-5  XJ 

fd 

to  E 

c 

•H  4J 

c 

QJ  0) 

QJ  a 

CO  QJ 

4-5 

c  fd 

O  4-5 

to 

to 

c  fd 

•H 

45  C 

tH  -H 

to 

•rH 

t>  c — I 

rH 

to  fd 

•H  XZ 

to 

QJ 

X5  c 

fd  o 

o  to 

O  tr 

>  QJ 

'n  cx 

fd 

o 

QJ  2: 

x: 

4-5  r-v 

cr 

a  v-- 

o 

s: 


QJ 

xz 

to 

c 

o 

QJ 

XT 

4-5 

fd 

xz 


to 

c 

•H 

x: 

4-5 

QJ 

a 

o 

to 

4-5 

c 

QJ 

to 

to 

fd 


a 

c 

o 

<4-. 


XJ 

QJ 

XI 

•rH 

c 

a 

to 

QJ 

c 

cx 


c 

o 

QJ 

x: 


fd 

x: 

4-5 

c 

o 

•H 

c 

•H 

CX 

O 

C 

fd 

to 

to 

QJ 

t4-. 

o 

c 

Cx 

c 

o 

0) 

3 

c 

4-5 

C 

3 

QJ 

X) 

O 

x» 

to 

5 

o 

c 

-bj 


she  does  not  hold.  sub:iect  of  the  application.  Much  harm  can  be  done  to 

another  individual. 


297 


3 

< 

O 

z 

M 

tn 

M 

X 

u 


o: 

< 

z 

u 


o 

u 


>  o 

O  >44 

a.  o 


w 


o 

o 


o  o 

o  •- 

.  o 


O  —I 
O  -W- 


Q 

u 

CO 

o 

0* 


O 

on 

cu 

CO 


9h 

-  < 

Ct) 

Cl]  CO 
Eh  m 
Eh  CJ 

M  U 

X  ^ 


8 


to 

•H 


=J- 


C 

O 

vH 

O 

0) 

CO 

jri 

3 

to 

CO 

(y 

c 

d) 

> 

(15 

u 

c 

o 

o 

o 

in 

5 

c 

o 

to 

i. 

Q) 

cx 

< 


in 


c 

o 

•rH 

4-> 

a 

•rH 

> 

c 

o 

o 

c 

o 


0) 


n 

nj 

•rH 


to 


TJ 

C 

fd 

Q) 

O 

r. 

Q) 

(♦-• 

(«-. 

o 

c 

«t5 

(44 

o 

>> 

4-> 


n3 

fao 


o 

o 

o 

o 

</y 

bo 

c 

•rH 

'O 

CO 

d) 

o 

X 

0) 


o 

c 

(3) 

C 

■rH 

(m 

fd 

o 

4-> 


0 

(K\ 

a 


fd 

B 


•rH 

O 

c 

Z2 
O 
C  J 

C 


t. 

O 

c 

Qi 

> 

o 

o 

JJ 

c 

fd 

c 

0 

4-) 

D 

Q) 


.J 


0 

x: 

t  4 


t-- 

I- 


0 

x 

4J 


L. 

O 

(♦-. 


CO 

C  (♦H 
O  O 
10 

t-  c 
Q)  O 
n,-H 


-rl 

o  i: 

•rH 
in  <44 
0  0 
CO  ’r^ 

to 

0  Q) 

-C 
O  4-) 

bO(4H  •- 

c  o  = 

•rH  Q) 

n  0  4-) 
•rH  0  0 

L.  to  o 
o  o  o 
to  O-  t> 
0  t-.  -u 
3  0 
-  cx  n.= 
in 
c 

o  ^ 

•r  t  0 

n  ^ 

0 


m 

B 

U 

O 

u-i 

bo 

c 

•rH 

n 

•rH 

u 

o 

in 

0 

u 

Q, 


- 

o  c 

t.4  o 
•rH 
0  4J 
r-H  0 
Id  0 

o  a 
in  0 

o. 


c 

o 

0 

0 

hD 

L 

0 

X 

o 


OJ  R 
Q)  O 
(4  4  O 

n)  - 
0 

bO  t- 
c:  o 

•rt  4J 

n  nj 

•rH  > 
Jh  t. 

o  0 
0  0 
0  c 
I4  o 
o.  o 


0 

U) 

0 

4^ 

c 

0 

o  • 

t-.  rH 
0  0 
a4-> 
•rH 
rH  D. 
0  0 
3  O 

c 

c  c 
0  O 


3 

bO 

0 

S- 


0 

n  o 

c 

o  L 

4->  0 

> 

>.  o 

0  O 

4J 

0  C 

0 

c  c 

O  0 

4-> 

0  3 

0  0 

L.  ’H 

O  J 

<44 

0 

o  in 

4->  4-> 

c 

•rH  t*-. 

O 

0 

0  C 

a  o 

O  -rH 

O  4-> 

0 

4.4  E 

O  0 

•=0  M 

o 

0  O 

•rH 

in  0. 

x> 


CD  X) 
t-  Q) 

a 

0 

c 


0 

X 

4-> 

0 

•rH 

4-) 

o 

«0 

0 

•H  t— 

X  CO 

4j  cr> 

(4-. 

O 

4-i 

0  o 

»-t  <c 

44 

•H  0 

4-)  C 

o 

44  -H 

t-  0 

O  -H 

X  O 

0  0 

Q 

0 

X  0 

t-H  44 

3 

•  ’rH 

On  4> 

t-  0 

X 
3 
CO 


f- 


7-CS 


BILL 


1987 
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73. 

74. 

75. 

76. 

77. 

78. 

79. 


Definitions 


1 . - (  1 )  In  this  Act , 


"advocate"  means  a  person  who  is  a  member  of 
a  prescribed  class; 

"capable"  means  mentally  capable  and  "capacity" 
has  a  corresponding  meaning; 

"court"  means  the  District  Court  of  Ontario; 

"dependant"  means  a  person  to  whom  another  has  an 
obligation  to  provide  support; 

"incapable"  means  mentally  incapable  and 

"incapacity"  has  a  corresponding  meaning; 

"physician"  means  a  legally  qualified  medical 
practitioner ; 

"prescribed"  means  prescribed  by  the  regulations 
made  under  this  Act; 

"psychiatrist"  means  a  physician  who  holds  a 

specialist’s  certificate  in  psychiatry  issued  by 
The  Royal  College  of  Physicians  and  Surgeons  of 
Canada ; 

"psychologist"  means  a  registered  psychologist  as 
R.S. 0.1980,  defined  in  the  Psychologists  Registration  Act; 

c.  404 

"social  worker"  means  a  person  whom  the  Ontario 
College  of  Certified  Social  Workers  has 
authorized  to  use  the  designation  "Certified 
Social  Worker"; 

"spouse"  means  a  person  of  the  opposite  sex, 

(a)  to  whom  the  person  is  married;  or 

(b)  with  whom  the  person  is  living  in  a 
conjugal  relationship  outside  marriage, 
if  the  two  persons, 

(i)  have  cohabited  for  at  least  one 
year, 

(ii)  are  together  the  parents  of  a 
child,  or 


2. 


1986,0.4 

(iii)  have  together  entered  into  a 
cohabitation  agreement  under 
section  53  of  the  Family  Law  Act, 
1986. 

Meaning  of 
’’explain'* 

(2)  When  this  Act  requires  that  an  advocate  or 

other  person  explain  a  matter,  the  advocate  or 

other  person  satisfies  that  requirement  if  he  or 

she  explains  the  matter  to  the  best  of  his  or  her 

ability,  whether  the  person  receiving  the 

explanation  understands  it  or  not. 

Least 

restrictive 
course  of 
action 
pre  ferred 

2.  When  this  Act  authorizes  a  person  to  take 

action  in  respect  of  another’s  property  or  person, 

the  person  shall  choose  the  least  restrictive  and 

intrusive  course  of  action  that  is  available  and  is 

appropriate  in  the  particular  case. 

Presumption 
of  capacity 

3.-(1)  A  person  is  presumed  to  be  capable  of 

entering  into  a  contract  and  of  giving  consent. 

Exception 

(2)  A  person  is  entitled  to  rely  upon  the 

presumption  of  capacity  with  respect  to  another 

person  unless  he  or  she  has  reasonable  grounds  to 

believe  that  the  other  person  is  incapable  of 

entering  into  the  contract  or  of  giving  consent. 

Onus  of 
proof : 
setting 
aside 
contract 

(3)  In  an  action  to  set  aside  a  contract  entered 

into  by  a  person  while  his  or  her  property  was 

under  conservatorship  or  within  six  months  before 

the  creation  of  the  conservatorship,  the  onus  of 

proof  that  the  defendant  did  not  have  reasonable 

grounds  to  believe  that  the  person  was  incapable  is 

on  the  defendant. 


3. 


Idem:  (^)  Subsection  (3)  also  applies,  with  necessary- 

gift 

modifications,  to  an  action  to  set  aside  a  gift. 


Counsel  for 
person  whose 
capacity  is 
in  issue 


Responsibility 
for  legal  fees 


R.S.O. 1980, 
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^.-(1)  In  a  proceeding  under  this  Act  in  which  a 
person's  capacity  is  in  issue, 

(a)  the  court  may  direct  that  the  Public 
Guardian  and  Trustee  arrange  for  legal 
representation  to  be  provided  for  the 
person ; 

(b)  the  person  shall  be  deemed  to  have 
capacity  to  retain  and  instruct  counsel. 

(2)  If  legal  representation  is  provided  for  a 
person  in  accordance  with  clause  (1)(a)  and  no 
certificate  is  issued  under  the  Legal  Aid  Act  in 
connection  with  the  proceeding,  the  person  is 
responsible  for  the  legal  fees. 


Part  applies 
to  persons 
at  least 
eighteen 
years  old 

Attorney  or 
conservator 
must  be  at 
least 
eighteen 
years  old 

Incapacity 
to  manage 
property 


PART  I 
PROPERTY 

5. -(1)  This  Part  applies  to  decisions  on  behalf 
of  persons  who  are  at  least  eighteen  years  old.' 

(2)  To  exercise  a  power  of  decision  under  this 
Part  on  behalf  of  another  person,  a  person  must  be 
at  least  eighteen  years  old. 

6.  A  person  is  incapable  of  managing  property 
if  the  person  is  not  able  to  understand  information 
that  is  relevant  to  making  a  decision  in  the 
management  of  his  or  her  property,  or  is  not 


4 


able  to  appreciate  the  reasonably  foreseeable 

consequences  of  a  decision  or  lack  of  decision. 

POWERS  OF  ATTORNEY  FOR  PROPERTY 

General 
power  of 
attorney 
for  property 

7.-(1)  A  person  may  give  a  written  power  of 

attorney  for  property,  authorizing  the  person  or 

persons  named  as  attorneys  to  do  on  the  grantor's 

behalf  anything  in  respect  of  property  that  the 

grantor  could  do,  except  make  a  will. 

Public 

Guardian 
and  Trustee 
may  be 
attorney 

(2)  A  power  of  attorney  may  name  the  Public 

Guardian  and  Trustee  as  attorney. 

Conditions 

(3)  A  power  of  attorney  is  subject  to  the 

conditions  that  are  contained  in  it. 

Form 

(4)  A  power  of  attorney  may  be  in  the  prescribed 

form . 

Continuing 
power  of 
attorney 

8.-(1)  A  power  of  attorney  that  expressly  states 

that  the  authority  given  may  be  exercised  during 

any  subsequent  incapacity  of  the  grantor  to  manage 

property  is  a  continuing  power  of  attorney  and 

remains  valid  despite  the  grantor's  subsequent 

incapacity . 

Idem 

(2)  A  continuing  power  of  attorney  is  subject  to 

this  Part,  and  to  the  conditions  that  are  contained 

in  the  power  of  attorney  and  are  consistent  with 

this  Act. 


5. 


Execution  of 

continuing 

power 


Persons 
who  shall 
not  be 
witnesses 


Formalities 
of  execution 
by  witnesses 


Termination  of 
continuing 
power  of 
attorney 


9.-(l)  A  continuing  power  of  attorney  shall  be 
executed  in  the  presence  of  two  witnesses  in  the 
manner  described  in  subsection  (3)« 

(2)  The  following  persons  shall  not  be 
witnesses: 

1.  The  attorney  or  his  or  her  spouse. 

2.  The  grantor’s  spouse. 

3.  A  person  who  is  related  to  the  grantor 
or  attorney  by  blood,  adoption  or 
marriage  or  whom  the  grantor  or  attorney 
has  demonstrated  a  settled  intention  to 
treat  as  his  or  her  child. 

4.  The  owner,  manager,  agent  or  employee  of 
a  facility  where  the  grantor  is  a 
boarder  or  receives  other  personal  care. 

5.  A  person  who  is  a  party  to  a  proceeding 
to  which  the  grantor  is  also  a  party. 

6.  A  person  whose  property  is  under 
conservatorship  or  who  has  a  guardian. 

(3)  Each  witness  shall  sign  the  document  as 
witness  and  shall  at  the  same  time  make  a  written 
statement  in  the  prescribed  form  indicating  that, 
in  his  or  her  opinion,  at  the  time  of  executing  the 
power  the  grantor  was  capable  of  managing  property. 


10. -(1)  A  continuing  power  of  attorney  is 
terminated , 

(a)  when  the  attorney  dies,  becomes 
incapable  or  resigns,  if  the  power  does 
not  provide  for  the  substitution  of 
another  person  or  if  no  such  person  is 
able  and  willing  to  act; 

(b)  v:hen  the  Public  Guardian  and  Trustee 
becomes  statutory  conservator  under 
section  12  or  14,  subject  to  section  15; 


6. 


Execution  of 
revocation 

(c)  when  the  court  appoints  a  conservator 
under  section  19; 

(d)  when  the  power  is  revoked. 

(2)  The  revocation  shall  be  in  writing  and  shall 

be  executed  in  the  same  way  as  a  continuing  power 

of  attorney. 

Exercise  of 
power  after 
termination  or 
invalidity 

11.  If  a  power  of  attorney  is  terminated  or 

becomes  invalid,  any  subsequent  exercise  of  the 

power  by  the  attorney  is  nevertheless  valid  as 

between  the  grantor  or  the  grantor’s  estate  and  any 

person,  including  the  attorney,  who  acted  in  good 

faith  and  without  knowledge  of  the  termination  or 

invalidity . 

Public 

Guardian 
and  Trustee 
as  statutory 
conservator 

STATUTORY  CONSERVATORS 

12.  If  a  certificate  is  issued  under  the  Mental 

Health  Act  certifying  that  a  person  who  is  a 

patient  of  a  psychiatric  facility  as  defined  in 

R.S.O. 1980, 

C.262 

that  Act  is  incapable  of  managing  property,  the 

Public  Guardian  and  Trustee  is  the  person's 

statutory  conservator. 

Designation 
of  preferred 
conservator 

13. -(1)  A  person  may  designate  the  person, 

including  the  Public  Guardian  and  Trustee,  whom  the 

person  wishes  to  be  his  or  her  statutory 

conservator  or  wishes  the  court  to  appoint  as 

conservator  in  the  event  of  his  or  her  incapacity 

to  manage  property. 

7. 


Execution  of 
designation 

(2)  The  designation  shall  be  in  writing  and 

shall  be  executed  in  the  same  way  as  a  continuing 

power  of  attorney. 

Prof  essional 
assessment 
of  capacity, 
with  person’s 
consent 

14. -(1)  If  a  person’s  capacity  to  manage 

property  is  in  issue,  a  psychiatrist,  physician, 

psychologist  or  social  worker  may  perform  an 

assessment  of  the  person’s  capacity. 

Conditions 

(2)  The  assessment  shall  not  be  performed  unless 

the  person  is  first  informed, 

(a)  of  the  purpose  of  the  assessment; 

(b)  of  the  significance  and  effect  of  a 
certificate  of  incapacity;  and 

(c)  of  his  or  her  right  to  refuse  to  be 
assessed . 

Certificate  of 
incapacity 

(3)  If  the  person  who  performs  the  assessment 

concludes  that  the  person  assessed  is  incapable  of 

managing  property,  he  or  she  may  complete  and  sign 

a  certificate  of  incapacity  in  the  prescribed  form. 

Copies  to  be 
given  to  Public 
Guardian  and 
Trustee  and 
to  advocate 

(4)  The  person  who  performs  the  assessment  shall 

ensure  that  copies  of  the  certificate  of  incapacity 

are  given  to  the  Public  Guardian  and  Trustee  and  to 

an  advocate. 

Advocate  to 
visit  person 

(5)  An  advocate  shall  promptly  visit  the  person 

to  whom  the  certificate  relates  and  shall, 

(a)  notify  the  person  of  the  certificate  of 
incapacity ; 

(b)  explain  the  significance  and  effect  of 
the  certificate; 


8. 


Notice  to 
Public 
Guardian 
and  Trustee 


Statutory  con¬ 
servatorship 


Application 
to  replace 
Public 
Guardian 
and  Trustee 


Idem 


Form  of 
application 


(c)  inform  the  person  of  his  or  her  right  to 
refuse  the  statutory  conservatorship; 
and 

(d)  ask  the  person  whether  he  or  she  wishes 
to  refuse  the  statutory  conservatorship. 

(6)  The  advocate  shall  promptly  notify  the 
Public  Guardian  and  Trustee  in  writing  that  the 
visit  took  place  and  whether  the  person  to  whom  the 
certificate  applies  refuses  the  statutory 
conservatorship. 

(7)  As  soon  as  he  or  she  receives  the  advocate's 
notification  that  the  person  does  not  refuse  the 
statutory  conservatorship,  the  Public  Guardian  and 
Trustee  is  the  person's  statutory  conservator. 

15. -(1)  Any  of  the  following  persons  may  apply 
to  the  Public  Guardian  and  Trustee  to  replace  him 
or  her  as  an  incapable  person's  statutory 
conservator : 

1.  The  attorney  under  the  person's 
continuing  power  of  attorney. 

2.  A  person  designated  under  section  13  as 
the  person's  preferred  conservator. 

(2)  If  no  application  has  been  made  under 
subsection  (1),  any  of  the  following  persons  may 
apply  to  the  Public  Guardian  and  Trustee  to  replace 
him  or  her  as  the  person's  statutory  conservator: 

1.  The  person's  spouse,  child,  parent, 
brother  or  sister. 

2.  The  person's  friend. 

(3)  The  application  shall  be  in  the  prescribed 


statement 


Surety 

Dond 


Idem 


Sert i f icate 


Iv70  or  more 
conservators 


form  and  shall  be  accompanied  by  a  management  plan 
for  the  property  in  the  prescribed  form. 

(4)  The  application  shall  contain  a  statement 
indicating  that  the  applicant  has  been  in  personal 
contact  with  the  incapable  person  during  the 
preceding  twelve  month  period,  that  their 
relationship  is  friendly  and  that  the  applicant  is 
willing  to  perform  all  duties  in  respect  of  the 
incapable  person’s  property. 

(5)  An  application  by  an  applicant  described  in 
subsection  (2)  (relative  or  friend)  shall  be 
accompanied  by  a  surety  bond  for  the  value  of  the 
property . 

(6)  The  court  may,  on  application,  order  that 
the  requirement  for  a  surety  bond  be  dispensed  with 
or  that  the  amount  required  be  reduced,  and  may 
make  its  order  subject  to  conditions. 

(7)  If  the  Public  Guardian  and  Trustee  is 
satisfied  that  the  applicant  is  suitable  to  manage 
the  property  and  that  the  management  plan  is 
appropriate,  the  Public  Guardian  and  Trustee  shall 
certify  that  the  applicant  is  statutory  conservator 
in  his  or  her  place  and  has  power  to  act  as  such. 

(8)  The  Public  Guardian  and  Trustee  may  certify 
that  two  or  more  applicants  are  joint  statutory 
conservators,  or  that  each  of  them  is  statutory 
conservator  for  a  specified  part  of  the  property. 


10. 


Duty  of 
conservator 

(9)  A  person  who  replaces  the  Public  Guardian 

and  Trustee  as  statutory  conservator  shall 

administer  the  property  in  accordance  with  the 

management  plan,  subject  to  any  conditions  imposed 

by  the  court. 

Review 
by  court 

l6.-(l)  If  the  Public  Guardian  and  Trustee 

refuses  to  issue  a  certificate  for  a  statutory 

conservator  under  subsection  15(7)  and  the 

applicant  disputes  the  refusal,  the  Public  Guardian 

and  Trustee  shall  apply  to  the  court  to  decide  the 

matter . 

Idem 

(2)  The  court  shall  decide  whether  the  applicant 

should,  in  the  circumstances,  replace  the  Public 

Guardian  and  Trustee. 

Criteria 

(3)  In  the  case  of  a  dispute  by  an  applicant 

described  in  subsection  15(2)  (relative  or  friend), 

the  court  shall  also  take  into  consideration  the 

incapable  person's  wishes  and  the  closeness  of  the 

applicant's  personal  relationship  to  the  person. 

Order 

(4)  The  court  may,  in  its  order,  impose  such 

conditions  on  the  conservator's  powers  as  it 

considers  appropriate. 

Where 
statutory 
conservator 
ceases  to 
act 

17. -(1)  If  a  statutory  conservator  ceases  to  act 

as  such  for  any  reason,  the  Public  Guardian  and 

Trustee  may  act  as  the  incapable  person's  statutory 

conservator  until  a  new  application  under  section 

15  (application  to  Public  Guardian  and  Trustee)  or 

Idem 


Automatic 

termination 
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an  application  under  section  19  (court  application) 
has  been  disposed  of. 

(2)  The  Public  Guardian  and  Trustee  shall  act  as 
conservator  if  he  or  she  is  satisfied  that  it  is 
necessary  to  do  so  in  order  to  prevent  harm. 


18. -(1)  A  statutory  conservatorship  is 
terminated  by  the  following  events: 

1.  Notice  to  the  conservator  under  section 
40  of  the  Mental  Health  Act  that  the 
certificate  of  incapacity  to  manage 
property  has  been  cancelled. 

2.  Notice  to  the  conservator  that  the 
patient  has  been  discharged,  unless  the 
conservator  has  also  received  a  notice 
of  continuance  under  subsection  41(2)  of 
the  Mental  Health  Act. 

3.  The  expiration  of  six  months  after  the 
patient's  discharge,  if  a  notice  of 
continuance  has  been  given. 

4.  The  expiration  of  the  time  for  an  appeal 
from  a  decision  by  the  review  board 
under  the  Mental  Health  Act  that  the 
person  is  capable  of  managing  property, 
if  no  appeal  is  taken,  or  if  an  appeal 
is  taken,  its  final  disposition. 

5.  The  appointment  of  a  conservator  by  the 
court  under  section  19. 

6.  Subject  to  subsections  (2)  and  (3)>  in 
the  case  of  a  statutory  conservatorship 
created  under  section  14  (professional 
assessment),  notice  by  the  person  under 
conservatorship  to  the  conservator  that 
the  conservatorship  is  terminated. 

7.  In  the  case  of  a  statutory 
conservatorship  created  under  section  14 
(professional  assessment),  notice  by  the 
conservator  to  the  person  under 
conservatorship  and  to  the  Public 


12. 


Termination  of 
conservator- 
ship  created 
by  certificate 
of  incapacity 


Idem 


Notices  to  be 
forwarded  to 
conservator 


Application 

for 

appointment 


Idem 


Standard 
of  proof 


Guardian  and  Trustee  that  the 
conservatorship  is  terminated. 

(2)  When  the  conservator  receives  the  notice 
referred  to  in  paragraph  6  of  subsection  (1),  he  or 
she  shall  cause  an  advocate  to  visit  the  person  who 
gave  the  notice. 

(3)  The  conservatorship  is  not  terminated  until 
the  advocate  makes  a  statement  in  writing  to  the 
Public  Guardian  and  Trustee  certifying  that  he  or 
she  has  visited  the  person  who  gave  the  notice,  has 
explained  its  significance  and  is  satisfied  that 
the  person  wishes  to  terminate  the  conservatorship. 

(4)  If  the  Public  Guardian  and  Trustee  receives 
a  notice  concerning  a  statutory  conservatorship 
although  he  or  she  is  not  the  statutory 
conservator,  he  or  she  shall  ensure  that  it  is 
promptly  forwarded  to  the  conservator. 

COURT-APPOINTED  CONSERVATORS 

19. -(1)  The  court  may,  on  any  person’s 
application,  appoint  a  conservator  for  a  person  who 
is  incapable  of  managing  property  and,  as  a  result, 
needs  decisions  to  be  made  on  his  or  her  behalf  by 
a  person  who  is  authorized  to  do  so. 

(2)  An  application  m.ay  be  made  under  subsection 
(1)  even  though  there  is  a  statutory  conservator. 

(3)  The  standard  of  proof  that  a  person  is 
incapable  of  managing  property  and,  as  a  result, 
needs  decisions  to  be  made  on  his  or  her  behalf  by 


a  person  who  is  authorized  to  do  so,  is  proof 
beyond  a  reasonable  doubt. 


13. 


Service 
of  notice 


Idem 


Service  on 
family  and 
friends  by 
ordinary 
mail 


20. -(1)  Notice  of  an  application  to  appoint  a 
conservator  shall  be  served,  together  with  the 
documents  described  in  subsections  21(1)  and  (2), 

(a)  on  the  person  alleged  to  be  incapable  of 
managing  property; 

(b)  on  the  Public  Guardian  and  Trustee; 

(c)  on  the  proposed  conservator; 

(d)  on  the  following  persons,  if  known: 

1.  The  guardian  of  the  person  alleged 
to  be  incapable. 

2.  The  person’s  attorney  for  personal 
care . 

3.  The  attorney  under  the  person’s 
continuing  power  of  attorney. 

4.  The  preferred  conservator 
designated  by  the  person  under 
section  13* 

(2)  The  notice  and  accompanying  documents  need 
not  be  served  on  the  applicant. 

(3)  The  notice  and  accompanying  documents  shall 
also  be  served  on  at  least  two  of  the  following 
persons,  by  ordinary  mail  sent  to  their  last  known 
address,  in  accordance  with  subsection  (4): 

1 .  The  spouse  of  the  person  alleged  to  be 
incapable  and  the  person’s  children  who 
are  at  least  eighteen  years  old. 

2.  The  person’s  parents. 

3.  The  person’s  brothers  and  sisters  who 
are  at  least  eighteen  years  old. 


14. 


Idem 


Parties 


Idem 


Notice  and 
accompanying 
documents 
to  be  given 
to  advocate 


Accompanying 

documents 


4.  The  person's  friends  who  are  at  least 
eighteen  years  old  and  have  been  in 
personal  contact  with  him  or  her  during 
the  preceding  twelve  months. 

(4)  All  the  persons  described  in  paragraph  1  of 
subsection  (3)  who  are  known  shall  be  served,  and 
if  fewer  than  two  persons  described  in  that 
paragraph  are  served,  all  the  persons  described  in 
the  next  paragraph  who  are  known  shall  be  served, 
and  so  on  until  at  least  two  persons  have  been 
served . 

(5)  The  parties  to  the  application  are  the 

applicant  and  the  persons  served  under  clauses 
(1)(a),  (b),  (c)  and  ( d )  . 

(6)  A  person  described  in  clause  (l)(d)  who  was 
not  served,  or  a  person  described  in  subsection 
(3),  whether  served  with  notice  of  the  application 
or  not,  is  entitled  to  be  added  as  a  party  at  any 
stage  in  the  proceeding  if  he  or  she  serves  a 
notice  of  appearance  on  every  person  who  was  served 
under  subsection  (1)  and  files  it  with  proof  of 
service . 

(7)  For  the  purposes  of  subsection  21(6),  the 
applicant  shall  ensure  that  an  advocate  receives  a 
copy  of  the  notice  of  application  and  of  the 
accompanying  documents  when  they  are  served  on  the 
parties  . 

21. -(1)  An  application  to  appoint  a  conservator 
shall  be  accompanied  by. 
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Statements 
of  witnesses 


Contents  of 
statements 


(a)  the  proposed  conservator's  consent; 

(b)  a  plan  of  management  of  the  property  in 
the  prescribed  form;  and 

(c)  if  the  proposed  conservator  is  not  the 
Public  Guardian  and  Trustee,  one  of  the 
f  ollowing: 

1.  The  Public  Guardian  and  Trustee's 
certificate  that  he  or  she  has 
examined  and  approved  the  plan  of 
management,  has  assessed  the 
proposed  conservator  and  any 
arrangements  for  bonding  and  does 
not  object  to  the  appointment. 

2.  The  Public  Guardian  and  Trustee's 
reasons  for  not  giving  the 
certif icate . 

(2)  If  the  applicant  wishes  the  application  to 
be  dealt  with  under  section  22  (summary 
disposition),  it  shall  also  be  accompanied  by, 

(a)  two  statements,  each  made  in  the 
prescribed  form  by  a  person  who  knows 
the  person  alleged  to  be  incapable  and 
has  been  in  personal  contact  with  him  or 
her  during  the  twelve  months  preceding 
the  notice  of  application; 

(b)  if  only  one  statement  described  in 
clause  (a)  can  be  obtained,  that 
statement  as  well  as  a  statement  made  in 
the  prescribed  form  by  a  psychiatrist, 
physician,  psychologist  or  social 
worker ; 

(c)  if  no  statement  described  in  clause  (a) 
can  be  obtained,  two  statements,  each 
made  in  the  prescribed  form  by  a 
psychiatrist,  physician,  psychologist  or 
social  worker. 

(3)  Each  statement  shall, 

(a)  indicate  that  its  maker  is  of  the 

opinion  that  the  person  is  incapable  of 
managing  property,  and  set  out  the  facts 
on  which  the  opinion  is  based; 
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(b)  indicate  that  its  maker  can  expect  no 

direct  or  indirect  pecuniary  benefit  as 
the  result  of  the  appointment  of  a 
conservator . 

Idem 

(4)  The  statement  may  also  indicate  that  its 

maker  is  of  the  opinion  that  the  person  needs 

decisions  to  be  made  on  his  or  her  behalf  by  a 

person  who  is  authorized  to  do  so  and,  in  that 

case,  shall  set  out  the  facts  on  which  the  opinion 

is  based. 

Idem 

(5)  Each  statement  described  in  clause  (2)(b) 

shall  indicate  that  its  maker  performed  an 

assessment  of  the  person's  capacity  during  the  six 

months  preceding  the  notice  of  application. 

Advocate 
to  visit 
person 

(6)  An  advocate  shall  visit  the  person  alleged 

to  be  incapable  of  managing  property  and  explain  to 

him  or  her  the  significance  of  the  notice  of 

application  and  accompanying  documents  and  the 

right  to  oppose  the  application. 

Statement 
of  advocate 
to  be  filed 

(7)  The  applicant  shall  file  the  advocate's 

statement,  in  the  prescribed  form,  indicating  that 

the  advocate  has  complied  with  subsection  (6),  or 

that  he  or  she  was  prevented  from  visiting  the 

person  despite  attempts  to  do  so. 

Idem 

(8)  If  the  advocate  was  prevented  from  visiting 

the  person,  the  statement  shall  contain  a  detailed 

explanation . 
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Summary 

disposition 


Order 


22. -(1)  The  registrar  of  the  court  shall  submit 
the  notice  of  application  and  accompanying 
documents  to  a  judge  of  the  court  if  the  following 
conditions  are  satisfied: 

1.  No  person  has  delivered  a  notice  of 
appearance . 

2.  The  statements  referred  to  in  subsection 
21(2)  (statements  of  witnesses) 
accompany  the  application. 

3.  At  least  one  of  the  statements  referred 
to  in  subsection  21(2)  indicates  that 
its  maker  is  of  the  opinion  that  the 
person  needs  decisions  to  be  made  on  his 


or  her  behalf  by 

a  perso 

n  wh 

0  i 

s 

authorized 

to  do 

so . 

(2)  0 

n 

hearing  the 

application , 

the 

jud 

ge  may. 

(a 

) 

grant  the  relief 

sought ; 

(b 

) 

adjourn  the 

appli 

cation 

and 

req 

uire  the 

parties  or 

their 

counsel 

to 

add 

uce 

additional 

eviden 

ce  or  make 

representat 

ions ; 

or 

( c 

) 

order  that 

the  applicati 

on , 

or 

any 

issue,  proc 

eed  to 

trial , 

and 

gi 

ve  such 

directions 

as  are 

just . 

Who  may  not 
be  appointed 
conservator 


Exception 


23.-(1)  A  person  who  provides  residential, 
social,  health  care,  training  or  support  services 
to  an  incapable  person  for  compensation  shall  not 
be  appointed  his  or  her  conservator. 

(2)  Subsection  (1)  does  not  apply  to  members  of 
the  incapable  person’s  family  or  to  the  following 
persons : 

1 .  The  guard ian . 

2.  The 


attorney  for  personal  care 
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Criteria 


Two  or  more 
conservators 


Order  to 
include 
finding  of 
incapacity , 
etc  . 


Contents 
of  order 


3.  The  attorney  under  a  continuing  power  of 
attorney. 

4.  The  preferred  conservator  designated 
under  section  13. 

(3)  Except  in  the  case  of  an  application  that  is 
being  dealt  with  under  section  22  (summary 
disposition),  the  court  shall  consider, 

(a)  whether  the  proposed  conservator  is  the 
attorney  under  a  continuing  power  of 
attorney  or  has  been  designated  as 
preferred  conservator  under  section  13; 

(b)  the  incapable  person's  wishes,  if  known; 
and 

(c)  the  closeness  of  the  applicant's 
personal  relationship  to  the  incapable 
person . 

(4)  The  court  may,  with  their  consent,  appoint 
two  or  more  persons  as  joint  conservators  or  may 
appoint  each  of  them  as  conservator  for  a  specified 
part  of  the  property. 


24.-(l)  An  order  appointing  a  conservator  for  a 
person's  property  shall  include  a  finding  that  the 
person  is  incapable  of  managing  property  and,  as  a 
result,  needs  decisions  to  be  made  on  his  or  her 
behalf  by  a  person  who  is  authorized  to  do  so. 

(2)  An  order  appointing  a  conservator  may, 

(a)  require  that  the  conservator  post 
security  in  the  manner  and  amount  that 
the  court  considers  appropriate; 

(b)  make  the  appointment  for  a  limited  term 
as  the  court  considers  appropriate; 

(c)  impose  such  conditions  on  the 
appointment  as  the  court  considers 
appropriate . 
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Variation 

25. -(1)  The  court  may,  on  any  person’s 

application,  vary  an  order  appointing  a  conservator 

or  substitute  another  person  as  conservator. 

Notice,  etc. 

(2)  Section  20  (service  of  notice,  parties)  and 

subsections  21(6),  (7)  and  (8)  (visit  by  advocate) 

apply  to  the  application,  with  necessary 

modifications . 

Standard 
of  proof 

(3)  In  establishing  the  facts  necessary  to 

support  the  application,  the  standard  of  proof  is 

proof  on  the  balance  of  probabilities. 

Serious 
adverse 
eff  ects 

26. -(1)  Loss  of  a  significant  part  of  a  person’s 

property,  or  failure  to  provide  necessities  of  life 

for  oneself  or  for  one’s  dependants,  are  serious 

adverse  effects  for  the  purposes  of  this  section. 

Temporary- 
conservator 
in  urgent 
case 

(2)  If,  in  the  opinion  of  the  Public  Guardian 

and  Trustee,  a  person  is  incapable  of  managing 

property  and  prompt  action  is  required  to  prevent 

serious  adverse  effects,  the  Public  Guardian  and 

Trustee  shall  apply  to  the  court  for  an  order 

appointing  him  or  her  as  temporary  conservator. 

Notice 

(3)  Notice  of  the  application  shall  be  served  on 

the  person  alleged  to  be  incapable,  unless  the 

court  dispenses  with  notice  in  view  of  the  nature 

and  urgency  of  the  matter. 

Standard  of 
proof 

(4)  For  the  purpose  of  an  application  to  appoint 

a  temporary  conservator,  the  standard  of  proof  that 

the  person  is  incapable  of  managing  property  and 
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that,  as  a  result,  the  person  is  suffering  or  is 

likely  to  suffer  serious  adverse  effects  is  proof 

on  the  balance  of  probabilities. 

Order 

appointing 

temporary 

conservator 

(5)  The  court  may  by  order  appoint  the  Public 

Guardian  and  Trustee  as  temporary  conservator  for  a 

period  not  exceeding  ninety  days. 

Idem 

(6)  The  order  shall  set  out  the  temporary 

conservator's  powers  and  any  conditions  imposed  on 

the  conservatorship. 

Termination , 
variation  of 
term 

(7)  On  the  application  of  the  Public  Guardian 

and  Trustee  or  of  the  person  whose  property  is 

under  conservatorship,  the  court  may  terminate  the 

conservatorship  or  reduce  or  extend  its  term. 

Suspension 
of  temporary 
conservator ' s 
powers 

(8)  An  application  by  the  person  whose  property 

is  under  conservatorship  to  terminate  the 

conservatorship  suspends  the  temporary 

conservator's  powers,  unless  the  court  orders 

otherwise . 

Application 

for 

termination 

27. -(1)  The  court  may,  on  any  person's 

application,  terminate  a  conservatorship  created 

under  section  19. 

Standard  of 
proof 

(2)  The  standard  of  proof  that  the  person  whose 

property  is  under  conservatorship  is  capable  of 

managing  property  is  proof  on  the  balance  of 

probabilities . 

Suspension 

of 

conservator ' s 
powers 

(3)  An  application  by  the  person  whose  property 

is  under  conservatorship  to  terminate  the 
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conservatorship  suspends  the  conservator's  powers, 

unless  the  court  orders  otherwise. 

Service 
of  notice 

28. -(1)  Notice  of  an  application  to  terminate  a 

conservatorship  shall  be  served,  together  with  the 

documents  described  in  subsection  29(1), 

(a)  on  the  person  whose  property  is  under 
conservatorship; 

(b)  on  the  conservator; 

(c)  on  the  Public  Guardian  and  Trustee; 

(d)  on  the  person's  guardian  or  attorney  for 
personal  care,  if  known. 

Idem 

(2)  The  notice  and  accompanying  documents  need 

not  be  served  on  the  applicant. 

Service  on 
family  and 
friends  by 
ordinary 
mail 

(3)  The  notice  and  accompanying  documents  shall 

also  be  served  on  at  least  two  of  the  following 

persons,  by  ordinary  mail  sent  to  their  last  known 

address,  in  accordance  with  subsection  (4): 

1 .  The  spouse  of  the  person  whose  property 
is  under  conservatorship  and  the 
person's  children  who  are  at  least 
eighteen  years  old. 

2.  The  person's  parents. 

3.  The  person's  brothers  and  sisters  who 
are  at  least  eighteen  years  old. 

4.  The  person's  friends  who  are  at  least 
eighteen  years  old  and  have  been  in 
personal  contact  with  him  or  her  during 
the  preceding  tw^elve  months. 

Idem 

(4)  All  the  persons  described  in  paragraph  1  of 

subsection  (3)  v:ho  are  knowm  shall  be  served,  and 

if  fewer  than  two  persons  described  in  that 

paragraph  are  served,  all  the  persons  described  in 

Parties 


Idem 


Notice  and 
accompanying 
documents 
to  be  given 
to  advocate 


Statements 
of  witnesses 
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the  next  paragraph  who  are  known  shall  be  served, 
and  so  on  until  at  least  two  persons  have  been 
served . 

(5)  The  parties  to  the  application  are  the 

applicant  and  the  persons  served  under  clauses 
(1)(a),  (b),  (c)  and  ( d ) . 

(6)  A  person  described  in  clause  (1)(d)  who  was 
not  served,  and  a  person  described  in  subsection 
(4),  whether  served  with  notice  of  the  application 
or  not,  is  entitled  to  be  added  as  a  party  at  any 
stage  in  the  proceeding  if  he  or  she  serves  a 
notice  of  appearance  on  every  person  who  was  served 
under  subsection  (1)  and  files  it  with  proof  of 
service . 

(7)  For  the  purposes  of  subsection  29(4),  the 
applicant  (except  where  he  or  she  is  the  person 
whose  property  is  under  conservatorship),  shall 
ensure  that  an  advocate  receives  a  copy  of  the 
notice  of  application  and  of  the  documents 
described  in  subsection  29(1)  when  they  are  served 
on  the  parties. 

29. -(1)  If  the  applicant  wishes  the  application 
to  be  dealt  with  under  section  30  (summary 
disposition),  it  shall  also  be  accompanied  by, 

(a)  two  statements,  each  made  in  the 

prescribed  form  by  a  person  who  knows 
the  person  whose  property  is  under 
conservatorship  and  has  been  in  personal 
contact  with  hiKi  or  her  during  the 
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Contents  of 
statements 


Idem 


Advocate  to 
visit  person 


Statement 
of  advocate 
to  be  filed 


twelve  months  preceding  the  notice  of 
application ; 

(b)  if  only  one  statement  described  in 
clause  (a)  can  be  obtained,  that 
statement  as  well  as  a  statement  made  in 
the  prescribed  form  by  a  psychiatrist, 
physician,  psychologist  or  social 
worker ; 

(c)  if  no  statement  described  in  clause  (a) 
can  be  obtained,  two  statements,  each 
made  in  the  prescribed  form  by  a 
psychiatrist,  physician,  psychologist  or 
social  worker. 

(2)  Each  statement  shall, 

(a)  indicate  that  the  maker  of  the  statement 
is  of  the  opinion  that  the  person  is 
capable  of  managing  property,  and  set 
out  the  facts  on  which  the  opinion  is 
based;  and 

(b)  indicate  that  the  maker  of  the  statement 
can  expect  no  direct  or  indirect 
pecuniary  benefit  as  the  result  of  the 
termination  of  the  conservatorship. 

(3)  Each  statement  described  in  clause  (1)(b) 
shall  indicate  that  its  maker  performed  an 
assessment  of  the  person's  capacity  during  the  six 
months  preceding  the  application. 

(^)  Except  where  the  person  whose  property  is 
under  conservatorship  is  the  applicant,  an  advocate 
shall  visit  the  person  and  explain  to  him  or  her 
the  significance  of  the  notice  of  application  and 
accompanying  documents  and  the  right  to  oppose  the 
application . 

(5)  The  applicant  shall  file  the  advocate's 
statement,  in  the  prescribed  form,  indicating  that 
the  advocate  has  complied  V7ith  subsection  (4)  or 
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Idem 

that  he  or  she  was  prevented  from  visiting  the 

person  despite  attempts  to  do  so. 

(6)  If  the  advocate  was  prevented  from  visiting 

the  person,  the  statement  shall  contain  a  detailed 

explanation  . 

Summary 

disposition 

30.-(1)  The  registrar  of  the  court  shall  submit 

the  notice  of  application  and  accompanying 

documents  to  a  judge  of  the  court  if  the  following 

conditions  are  satisfied: 

1.  No  person  has  delivered  a  notice  of 
appearance . 

2.  The  statements  referred  to  in  subsection 
29(1)  (statements  of  witnesses) 
accompany  the  application. 

Order 

(2)  On  hearing  the  application,  the  judge  may, 

(a)  grant  the  relief  sought; 

(b)  adjourn  the  application  and  require  the 
parties  or  their  counsel  to  adduce 
additional  evidence  or  make 
representations;  or 

(c)  order  that  the  application,  or  any 
issue,  proceed  to  trial,  and  give  such 
directions  as  are  just. 

Powers  of 
conservator 

PROPERTY  MANAGEMENT 

31. -(1)  A  conservator  has  power  to  do  on  the 

incapable  person’s  behalf  anything  in  respect  of 

property  that  the  person  could  do  if  capable, 

except  make  a  will. 

Idem 

(2)  The  conservator's  powers  are  subject  to  this 

Act  and  to  any  conditions  imposed  by  the  court. 
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Duty  of 
conservator 

32. -(1)  A  conservator  shall  exercise  his  or  her 

powers  and  perform  his  or  her  duties  with  honesty 

and  integrity  and  in  good  faith,  for  the  incapable 

person's  benefit. 

Explanation 

(2)  The  conservator  shall  explain  to  the 

incapable  person  what  the  conservator's  powers  are 

and  that  he  or  she  will  act  for  the  person's 

benefit . 

Idem 

(3)  A  conservator  shall  encourage  the  incapable 

person  to  participate,  to  the  best  of  his  or  her 

abilities,  in  the  conservator's  decisions  about  the 

property . 

Idem 

(4)  A  conservator  who  does  not  receive 

compensation  for  managing  the  property  shall 

exercise  the  degree  of  care,  diligence  and  skill 

that  a  business  person  of  average  prudence  would 

exercise  in  the  conduct  of  his  or  her  own  affairs. 

Idem 

(5)  A  conservator  who  receives  compensation  for 

managing  the  property  shall  exercise  the  degree  of 

care,  diligence  and  skill  that  a  person  in  the 

business  of  managing  the  property  of  others  is 

required  to  exercise. 

Public 

Guardian 
and  Trustee 

(6)  Subsection  (5)  applies  to  the  Public 

Guardian  and  Trustee. 

Management 

plan 

(7)  A  conservator  other  than  the  Public  Guardian 

and  Trustee  shall  act  in  accordance  with  the 

management  plan  established  for  the  property. 
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Amendment 
of  plan 

(8)  The  management  plan  may  be  amended  from  time 

to  time  with  the  Public  Guardian  and  Trustee’s 

approval . 

Application 
of  R.S.O. 1980, 
C.512 

(9)  The  Trustee  Act  does  not  apply  to  the 

exercise  of  a  conservator's  powers  or  the 

performance  of  his  or  her  duties. 

Liability  of 
conservator 

SS'-CI)  A  conservator  is  liable  for  damages 

resulting  from  a  breach  of  his  or  her  duty. 

Idem 

(2)  If  the  court  is  satisfied  that  a  conservator 

who  has  committed  a  breach  of  duty  has  nevertheless 

acted  honestly,  reasonably  and  diligently,  it  may 

relieve  the  conservator  from  all  or  part  of  the 

liability . 

Attorney 

under 

continuing 

power 

34,  Section  32,  except  subsections  (7)  and  (8), 

and  section  33  also  apply,  with  necessary 

modifications,  to  an  attorney  acting  under  a 

continuing  power  of  attorney  whose  grantor  is 

incapable  of  managing  property. 

Guiding 

principles 

for 

expenditures 

35. -(1)  A  conservator  shall  make  the  following 

expenditures  from  the  incapable  person's  property: 

1.  The  expenditures  that  are  necessary  to 
satisfy  the  person's  legal  obligations. 

2.  The  expenditures  that  are  reasonably 
necessary  for  the  support,  education  and 
care  of  the  person  and  his  or  her 
dependants,  taking  into  account  their 
accustomed  standard  of  living. 

27. 


Idem 


Property- 
must  be 
sufficient 


Person ’ s 
wishes  and 
intentions 


Increase  of 
amount  of 
charitable 
gifts 


Expenditures 
deemed  to  be 
for  person's 
benefit 


(2)  Subject  to  subsections  (3)  and  (^),  a 
conservator  may  make  the  following  expenditures 
from  the  incapable  person's  property: 

1.  Gifts  or  loans  to  the  person's  friends 
and  relatives. 

2.  Charitable  gifts  that  in  total  do  not, 
in  any  one  year,  exceed  20  per  cent  of 
the  income  of  the  property  in  that  year. 

(3)  Expenditures  shall  be  made  under  subsection 
(2)  only  if  the  property  is  and  will  remain  more 
than  sufficient  to  satisfy  the  requirements  of 
subsection  (  1 )  . 

(4)  Expenditures  shall  be  made  under  subsection 
(2)  only  if  there  is  reason  to  believe,  based  on 
the  intentions  the  incapable  person  expressed 
before  becoming  incapable  and  on  the  wishes  he  or 
she  expresses,  that  the  person  would  make  the 
expenditures  if  capable. 

(5)  The  court  may,  on  the  conservator's 
application,  authorize  him  or  her  to  make  a 
charitable  gift  that  exceeds  the  maximum  amount 
referred  to  in  subsection  (2). 

(6)  Expenditures  made  under  this  section  shall 
be  deemed  to  be  for  the  incapable  person's  benefit. 


Application 

for 

directions 


Idem 


36.-(1)  A  conservator  or  an  attorney  under  a 
continuing  power  of  attorney  may  apply  to  the  court 
for  directions  on  any  question  arising  in  the 
administration  of  the  property. 

(2)  The  incapable  person  or  his  or  her 
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dependant,  the  guardian,  the  attorney  for  personal 

care,  or  any  other  person  with  leave  of  the  court, 

may  also  apply  to  the  court  for  directions  to  the 

conservator  or  attorney  on  any  question  arising  in 

the  administration  of  the  property. 

Order 

(3)  The  court  may  by  order  give  such  directions 

as  it  considers  to  be  for  the  benefit  of  the  person 

and  his  or  her  dependants  and  consistent  with  this 

Act . 

Variation 
of  order 

(4)  The  court  may,  on  further  application  by  a 

person  referred  to  in  subsection  (1)  or  (2),  vary 

the  order. 

Compensation 

37.-(1)  A  conservator  may  take  annual 

compensation  from  the  property  in  accordance  with 

the  prescribed  fee  scale. 

Idem 

(2)  The  compensation  may  be  taken  monthly, 

quarterly  or  annually. 

Idem 

(3)  If  all  the  persons  described  in  clauses 

38(2)(a),  (b)  and  (c)  (except  the  incapable  person) 

consent,  the  conservator  may  take  compensation  on 

an  interim  basis  or  may  take  an  amount  of 

compensation  greater  than  the  prescribed  fee  scale 

allows . 

Annual 

financial 

statement 

38. -(1)  A  conservator  shall  prepare  a  financial 

statement  as  of  the  3Tst  day  of  December  in  each 

year,  shov/ing, 

(a)  the  assets  at  the  beginning  of  the  year; 

29. 


Notice 

that 

statement 

available 


Statement 
to  be 
given  to 
persons 
on  request 

Particulars 


Passing  of 
accounts 


(b)  the  assets  at  the  end  of  the  year; 

(c)  capital  receipts  and  disbursements; 

(d)  revenue  receipts  and  disbursements; 

(e)  the  services  performed  by  the 
conservator;  and 

(f)  the  compensation  taken,  if  any. 

(2)  The  conservator  shall,  before  the  end  of 
February  in  each  year,  give  written  notice  that  the 
financial  statement  for  the  previous  year  is 
available , 

(a)  to  the  incapable  person,  and  to  his  or 
her  guardian  or  attorney  for  personal 
care,  if  any; 

(b)  if  the  conservator  is  the  Public 
Guardian  and  Trustee,  to  the  persons  who 
could  apply  under  section  15  to  replace 
the  Public  Guardian  and  Trustee  as 
conservator  and  who  have  expressed  a 
wish  to  receive  notice; 

(c)  to  the  Public  Guardian  and  Trustee,  if 
he  or  she  is  not  the  conservator. 

(3)  The  conservator  shall,  on  request,  give  a 
copy  of  the  financial  statement  to  any  of  the 
persons  referred  to  in  subsection  (2). 

(4)  A  person  who  has  been  given  a  copy  of  the 
financial  statement  is  entitled,  on  request,  to 
further  particulars  in  respect  of  it. 


39. -(1)  The  court  may,  on  application,  order 
that  all  or  a  specified  part  of  the  accounts  of  an 
attorney  or  conservator  be  passed. 


Attorney  ’  s 
accounts 


Conservator  ’  s 
accounts 


Filing  of 
accounts 
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(2)  An  application  to  pass  an  attorney’s 
accounts,  whether  the  power  of  attorney  is  a 
continuing  power  or  not,  may  be  made  by, 

(a)  the  attorney; 

(b)  the  Public  Guardian  and  Trustee; 

(c)  the  guardian  of  the  grantor  of  the  power 
of  attorney; 

(d)  the  grantor; 

(e)  a  judgment  creditor  of  the  grantor; 

(f)  any  other  person,  with  leave  of  the 
court . 

(3)  An  application  to  pass  a  conservator’s 
accounts  may  be  made  by, 

(a)  the  incapable  person; 

(b)  the  conservator; 

(c)  the  incapable  person’s  guardian  or 
attorney  for  personal  care,  if  any; 

(d)  the  Public  Guardian  and  Trustee; 

(e)  a  dependant  of  the  incapable  person; 

(f)  a  judgment  creditor  of  the  incapable 
person;  or 

(g)  any  other  person,  vrith  leave  of  the 
court . 

(4)  The  accounts  shall  be  filed  in  the  court 
office  and  the  procedure  in  the  passing  of  the 
accounts  is  the  same  and  has  the  same  effect  as  in 
the  passing  of  executors’  and  administrators’ 


accounts  in  the  Surrogate  Court. 


Powers 
of  court 


Idem 
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(5)  In  an  application  for  the  passing  of  an 
attorney's  accounts  the  court  may,  on  motion  or  on 
its  own  initiative, 

(a)  direct  the  Public  Guardian  and  Trustee 
to  bring  an  application  for 
conservatorship ; 

(b)  suspend  the  power  of  attorney  pending 
the  determination  of  the  application; 

(c)  appoint  the  Public  Guardian  and  Trustee 
or  another  person  to  act  as  conservator 
pending  the  determination  of  the 
application ; 

(d)  order  an  examination  of  the  grantor  of 
the  power  of  attorney  under  section  73 
to  determine  his  or  her  capacity;  or 

(e)  order  that  the  power  of  attorney  be 
terminated . 

(6)  In  an  application  for  the  passing  of  a 
conservator's  accounts  the  court  may,  on  motion  or 
on  its  own  initiative, 

(a)  adjust  the  conservator's  compensation  in 
accordance  with  the  value  of  the 
services  performed; 

(b)  suspend  the  conservatorship  pending  the 
determination  of  the  application; 

(c)  appoint  the  Public  Guardian  and  Trustee 
or  another  person  to  act  as  conservator 
pending  the  determination  of  the 
application;  or 

(d)  order  that  the  conservatorship  be 
terminated . 
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PART  II 
THE  PERSON 


Part  applies 
to  persons  at 
least  sixteen 
years  old 

40. -(1)  This  Part  applies  to  decisions  on  behalf 

of  persons  who  are  at  least  sixteen  years  old. 

Substitute 

decision¬ 

maker 

must  be  at 
least  sixteen 
years  old 

(2)  To  exercise  a  power  of  decision  under  this 

Part  on  behalf  of  another  person,  a  person  must  be 

at  least  sixteen  years  old. 

Incapacity 
for  personal 
care 

41.  A  person  is  incapable  of  personal  care  if 

the  person  is  not  able  to  understand  information 

that  is  relevant  to  making  a  decision  concerning 

his  or  her  own  health  care,  nutrition,  shelter, 

clothing,  hygiene  or  safety,  or  is  not  able  to 

appreciate  the  reasonably  foreseeable  consequences 

of  a  decision  or  lack  of  decision. 

POWERS  OF  ATTORNEY  FOR  PERSONAL  CARE 

Power 

of  attorney 
for  personal 
care 

42.-(1)  A  person  may  give  a  written  power  of 

attorney  for  personal  care,  authorizing  the  person 

or  persons  named  as  attorneys  to  make  on  the 

grantor's  behalf  any  decisions  concerning  the 

grantor's  personal  care  that  he  or  she  could  make. 

Public 

Guardian 
and  Trustee 
may  be 
attorney 

(2)  A  power  of  attorney  for  personal  care  may 

name  the  Public  Guardian  and  Trustee  as  attorney. 

Conditions , 
etc . 

(3)  A  power  of  attorney  for  personal  care  is 
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subject  to  this  Part,  and  to  the  conditions  that 

are  contained  in  the  power  of  attorney  and  are 

consistent  with  this  Act. 

Matters 

excluded 

unless 

expressly 

stated 

(^)  Unless  it  expressly  so  provides,  a  power  of 

attorney  for  personal  care  does  not  confer 

authority  for  the  personal  attorney  to  consent  to  a 

non-therapeutic  experimental  treatment  or 

procedure . 

Matters 

excluded 

(5)  No  authority  to  give  consent  to  non- 

therapeutic  sterilization  or  psychosurgery  as 

R.S.O. 1980, 
c .  262 

defined  in  section  35  of  the  Mental  Health  Act  is 

conferred  by  a  power  of  attorney  for  personal  care. 

Form 

(6)  A  power  of  attorney  for  personal  care  may  be 

in  the  prescribed  form. 

Power  not 
effective 
until 
validated 

(7)  A  power  of  attorney  for  personal  care  is  not 

effective  until  it  is  validated  in  accordance  with 

section  45  or  46. 

Preferred 
assessors 
in  case  of 
possible 
incapacity 

(8)  In  a  power  of  attorney  for  personal  care, 

the  grantor  m.ay  name  the  persons  or  describe  the 

classes  of  persons  who  may  perform  an  assessment  of 

his  or  her  capacity  for  personal  care  if  it  is  in 

issue . 

Designation 
of  preferred 
guardian 

43.  A  person  may,  in  a  power  of  attorney  for 

personal  care,  designate  the  person,  including  the 

Public  Guardian  and  Trustee,  whom  he  or  she  wishes 

the  court  to  appoint  as  guardian  in  the  event  of 

his  or  her  incapacity  for  personal  care. 
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Execution 
of  power 
of  attorney 
for  personal 
care 

Persons 
who  shall 
not  be 
witnesses 


Formalities 
of  execution 
by  witnesses 


Application 

for 

validation 


Documents 
to  be  filed 


Advocate 
to  visit 
grantor 


44.  -(1)  A  power  of  attorney  for  personal  care 
shall  be  executed  in  the  presence  of  two  witnesses 
in  the  manner  described  in  subsection  (3). 

(2)  The  persons  described  in  subsection  9(2) 
(continuing  power  of  attorney  for  property,  persons 
who  shall  not  be  witnesses)  shall  not  be  witnesses. 

(3)  Each  v;itness  shall  sign  the  document  as 
witness  and  shall  at  the  same  time  make  a  written 
statement  in  the  prescribed  form  indicating  that, 
in  his  or  her  opinion,  at  the  time  of  executing  the 
power  the  grantor  w^as  capable  of  personal  care. 

45. -(1)  The  attorney  under  a  power  of  attorney 
for  personal  care  may  apply  to  the  Public  Guardian 
and  Trustee  to  validate  the  power  of  attorney. 

(2)  At  the  time  of  making  the  application,  the 
attorney  shall  file  \%"ith  the  Public  Guardian  and 
Trustee  copies  of  the  power  of  attorney  and  of  the 
statements  described  in  section  47,  and  a 
guardianship  plan  in  the  prescribed  form. 

(3)  An  advocate  shall  promptly  visit  the  grantor 
and  shall, 

(a)  notify  the  grantor  of  the  attorney's 
application  and  of  the  statements 
described  in  section  47; 

(b)  explain  to  the  grantor  what  powers  the 
attorney  will  have  if  the  power  of 
attorney  is  validated; 

(c)  inform  the  grantor  of  his  or  her  right 
to  oppose  the  validation  of  the  power  of 
attorney  . 
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Notice 
to  Public 
Guardian 
and  Trustee 

(4)  The  advocate  shall  promptly  notify  the 

Public  Guardian  and  Trustee  in  writing  that  the 

visit  took  place  and  whether  the  grantor  opposes 

the  validation  of  the  power  of  attorney. 

Certificate 

(5)  If  the  grantor  does  not  oppose  the 

validation  of  the  power  of  attorney,  the  Public 

Guardian  and  Trustee  may  validate  it  by  issuing  a 

certificate  and  may  in  the  certificate  impose  such 

limits  on  the  attorney’s  powers  as  the  Public 

Guardian  and  Trustee  considers  appropriate. 

Idem 

(6)  The  certificate  shall  state  in  respect  of 

which  functions  described  in  section  41  (personal 

care)  the  grantor  is  incapable,  in  the  opinion  of 

the  makers  of  the  statements  described  in  section 

47,  and  the  validation  applies  only  to  the  powers 

of  the  attorney  that  correspond  to  those  functions. 

Refusal  to 
validate  power 
of  attorney- 

(7)  If  the  Public  Guardian  and  Trustee  refuses 

to  validate  the  power  of  attorney  and  the  attorney 

disputes  the  refusal,  the  Public  Guardian  and 

Trustee  shall  apply  to  the  court  to  decide  the 

matter . 

court  order 

(8)  The  court  may  make  an  order  validating  the 

power  of  attorney  and  may  in  the  order  impose  such 

limits  on  the  attorney’s  powers  as  it  considers 

appropriate . 

Other  dispute 
with  Public 
Guardian  and 
Trustee 

(9)  If  the  Public  Guardian  and  Trustee  validates 

the  pov;er  of  attorney  but  the  attorney  disputes  the 
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Court  order 


Validation 
if  Public 
Guardian 
and  Trustee 
is  attorney 


Documents 
to  be  filed 


Subsections 
45(3)  and  (4) 
apply 


Certificate 


Idem 


limits  imposed  on  his  or  her  powers  or  the 
statement  referred  to  in  subsection  (6),  the  Public 
Guardian  and  Trustee  shall  apply  to  the  court  to 
decide  the  matter. 

(10)  The  court  may  amend  the  certificate  as  it 
considers  appropriate. 

46. -(1)  If  the  attorney  under  a  power  of 
attorney  for  personal  care  is  the  Public  Guardian 
and  Trustee,  this  section  applies  instead  of 
section  45. 

(2)  When  the  Public  Guardian  and  Trustee  wishes 
to  validate  the  power  of  attorney,  he  or  she  shall 
file  in  his  or  her  office  copies  of  the  power  of 
attorney  and  of  the  statements  described  in  section 
47. 

(3)  Subsections  45(3)  and  (4)  (advocate  to  visit 
grantor,  notice  to  Public  Guardian  and  Trustee) 
apply  with  necessary  modifications. 

(4)  If  the  grantor  does  not  oppose  the 
validation  of  the  power  of  attorney,  the  Public 
Guardian  and  Trustee  may  validate  it  by  issuing  a 
cert if i cate . 

(5)  The  certificate  shall  state  in  respect  of 
which  functions  described  in  section  41  (personal 
care)  the  grantor  is  incapable,  in  the  opinion  of 
the  makers  of  the  statements  described  in  section 
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^7,  and  the  validation  applies  only  to  the  powers 
of  the  attorney  that  correspond  to  those  functions. 


Assessment 
of  grantor’s 
capacity 


Statement 


Contents  of 
statement 


47. -(1)  If  the  attorney  under  a  power  of 
attorney  for  personal  care  intends  to  apply  under 
subsection  45(2)  (validation)  or  if  the  Public 
Guardian  and  Trustee  wishes  to  validate  a  power  of 
attorney  for  personal  care  naming  him  or  her  as 
attorney,  the  following  persons  may  each  perform  an 
assessment  of  the  grantor’s  capacity: 

1.  Two  of  the  persons  named  or  described  in 
the  power  as  preferred  assessors. 

2.  If  the  power  does  not  name  or  describe 
preferred  assessors,  or  if  there  are  not 
two  of  them  who  are  able  and  v;illing  to 
perform  an  assessment,  a  physician  and  a 
psychiatrist,  a  second  physician,  a 
psychologist  or  a  social  worker. 

(2)  If  a  person  who  performs  an  assessment 
concludes  that  the  grantor  is  incapable  in  respect 
of  the  functions  described  in  section  41  (personal 
care),  or  in  respect  of  some  of  them,  he  or  she 
shall  make  a  statement,  in  the  prescribed  form,  and 
shall  give  it  to  the  attorney. 

(3)  The  statement  shall  indicate  that  its  maker 
is  of  the  opinion  that  the  grantor  is  incapable  in 
respect  of  the  functions  described  in  section  41, 
or  in  respect  of  some  of  them,  shall  specify  the 
nature  and  extent  of  the  incapacity  and  shall  set 
out  the  facts  on  'which  the  opinion  is  based. 
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Idem 


Termination 
of  power  of 
attorney  for 
oersonal  care 


Execution 

of 

revocation 


Def init ions 


Consent  on 
person ' s 
behalf 


(4)  If  the  maker  of  the  statement  is  a 
psychiatrist,  a  second  physician,  a  psychologist  or 
a  social  worker,  he  or  she  shall  certify  in  the 
statement  that  he  or  she  is  qualified  to  perform 
assessments  of  capacity. 


48. -(1)  A  power  of  attorney  for  personal  care  is 
terminated , 

(a)  when  the  attorney  dies,  becomes 
incapable  or  resigns,  if  the  power  does 
not  provide  for  the  substitution  of 
another  person  or  if  no  such  person  is 
able  and  willing  to  act; 

(b)  v;hen  the  court  appoints  a  guardian  under 
section  54; 

(c)  when  the  power  is  revoked. 

(2)  A  revocation  shall  be  in  writing  and  shall 
be  executed  in  the  same  way  as  a  power  of  attorney 
for  personal  care. 


CONSENT  TO  PSYCHIATRIC  AND  MEDICAL  TREATMENT 

49.  In  this  section  and  sections  50  to  53> 

"treatment"  means  a  psychiatric  or  medical 
treatment  or  procedure; 

"incapable"  means  incapable  of  personal  care,  as 
described  in  section  41,  in  respect  of  health 
care . 

50. -(1)  If  a  treatment  which  cannot  be 
administered  v:ithout  consent  is  recommended  for  a 
person  who  is,  in  the  attending  physician's 
opinion,  incapable,  consent  may  be  given  or  refused 


on  that  person's  behalf  by  a  person  'who  is 
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Preference 


Inquiry  by 

attending 

physician 


Where  no 
person  is 
found 


described  in  one  of  the  following  paragraphs  and 
who  could  consent  to  treatment  on  his  or  her  own 
behalf : 

1.  A  guardian  who  has  authority  to  consent 
to  treatment  on  the  incapable  person's 
behalf,  or  an  attorney  for  personal  care 
under  a  power  that  confers  that 
authority  and  has  been  validated  in  that 
respect  under  section  45  or  46. 

2.  An  attorney  for  personal  care  under  a 
power  that  confers  that  authority  but 
has  not  been  validated. 

3.  The  incapable  person's  spouse. 

4.  The  incapable  person's  child. 

5.  The  incapable  person's  parent. 

6.  The  Incapable  person's  brother  or 

sister . 

7.  Any  other  relative  of  the  incapable 
person . 

8.  The  incapable  person's  friend. 

(2)  If  tv70  or  more  persons  who  are  described  in 
different  paragraphs  of  subsection  (1)  claim  the 
authority  to  give  or  refuse  consent,  the  claim  of 
the  person  who  is  described  in  the  earlier 
paragraph  prevails. 

(3)  The  attending  physician  shall  make 
reasonable  inquiry  as  to  the  existence  of  persons 
described  in  subsection  (1)  and  shall  determine  who 
claims  the  authority  to  give  or  refuse  consent. 

(4)  If,  after  a  reasonable  inquiry,  no  person 
described  in  subsection  (1)  is  found  who  claims  the 
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Conflict 


Medical 
inf  ormat ion 


Consent 
by  family 
member  or 
friend 


authority  to  give  or  refuse  consent, the  Public 
Guardian  and  Trustee  may  give  or  refuse  consent. 

(5)  If  two  or  more  persons  described  in  the  same 
paragraph  of  subsection  (1)  claim  the  authority  to 
give  or  refuse  consent  and  disagree  about  whether 
to  give  or  refuse  consent,  and  if  their  claims 
would  prevail  over  any  other  claims,  the  Public 
Guardian  and  Trustee  may  give  or  refuse  consent. 

(6)  A  person  who  assumes  responsibility  for 
giving  or  refusing  consent  to  treatment  on  the 
incapable  person's  behalf  is  entitled  to  receive 
all  the  information  concerning  the  incapable  person 
and  the  proposed  treatment  that  is  necessary  for  an 
informed  consent. 

(7)  A  person  described  in  paragraph  3>  4,  5,  6, 

7  or  8  of  subsection  (1)  shall  not  give  or  refuse 
consent  to  treatment  on  the  incapable  person's 
behalf  unless  the  person  makes  a  written  statement 
in  the  prescribed  form  indicating  that  he  or  she, 

(a)  has  been  in  personal  contact  with  the 
incapable  person  during  the  preceding 
twelve  months  and  has  a  friendly 
relationship  with  the  incapable  person; 

(b)  believes  that  the  incapable  person  does 
not  object  to  him  or  her  making  the 
decision; 

(c)  will  act  in  accordance  w'ith  subsections 
69(1),  (3),  (4)  and  (5)  (duty  of 
guardian)  as  if  he  or  she  were  the 
incapable  person's  guardian;  and 

(d)  is  satisfied  that  there  is  no  person 
described  in  an  earlier  paragraph  of 
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Matters 

excluded 


R.S.O. 1980, 
C.262 


Visit  by 
advocate 


Idem 


Duty  of 
advocate 


Exception 


subsection  (1)  who  claims  authority  to 
give  or  refuse  consent  to  treatment. 

(8)  This  section  does  not  authorize  a  person  to 
give  consent  on  an  incapable  person's  behalf  to 
non-t herapeut i c  sterilization,  psychosurgery  as 
defined  in  section  35  of  the  Mental  Health  Act,  or 
a  non- therapeut ic  experimental  treatment  or 
procedure . 

51.-(1)  When  consent  to  treatment  has  been  given 
or  refused  on  an  incapable  person's  behalf  by  a 
person  described  in  paragraph  2,  3j  5,  6,  7  or  8 
of  subsection  50(1),  an  advocate  shall  visit  the 
incapable  person. 

(2)  If  consent  has  been  given,  the  visit  shall 
take  place  before  the  treatment  is  administered. 

(3)  The  advocate  shall  explain  to  the  incapable 
person , 

(a)  that  the  attending  physician  is  of  the 
opinion  that  the  person  is  incapable; 

(b)  that  another  person  has  claimed 
authority  to  give  or  refuse  consent  to 
treatment  on  the  incapable  person's 
behalf ; 

(c)  the  decision  made  by  that  person; 

(d)  the  person's  right  to  refuse  to  accept 
the  decision. 

(4)  Subsections  (1),  (2)  and  (3)  do  not  apply  if 
the  reason  for  the  opinion  that  the  person  is 
incapable  is  that  he  or  she  is  unconscious,  and  in 
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that  case,  the  fact  that  the  person  is  unconscious 

shall  be  noted  in  the  person's  medical  record. 

Incapable 
person ' s 
ref  usal 
to  accept 
decision 

52. -(1)  If  a  person  who  is,  in  the  attending 

physician's  opinion,  incapable  refuses  to  accept 

the  decision  of  a  person  described  in  paragraph  2, 

3,  4,  5,  6,  7  or  8  of  subsection  50(1),  the 

decision  becomes  ineffective. 

Second 

opinion 

(2)  In  that  case,  the  attending  physician  shall 

obtain  a  v:ritten  opinion  from  an  independent 

psychiatrist  or,  if  none  is  available,  from  an 

independent  physician. 

Notice  to 
Public 

Guardian 
and  Trustee 

(3)  If  the  independent  psychiatrist  or  physician 

agrees  that  the  person  is  incapable,  the  attending 

physician  shall  immediately  inform  the  Public 

Guardian  and  Trustee  that  the  person  is  incapable 

and  refuses  to  accept  the  decision  made  on  his  or 

her  behalf. 

Application 

for 

appointment 
of  guardian 

(4)  The  Public  Guardian  and  Trustee  may  make  an 

application  under  section  54  (appointment  of 

guardian)  or  64  (temporary  guardian  in  urgent 

case ) . 

Emergency 
t  reatment 

53. -(1)  If,  in  the  attending  physician's 

opinion,  a  person  is  incapable  and  the  delay 

necessary  to  obtain  consent  to  treatment  on  the 

person's  behalf  would  endanger  his  or  her  life,  a 

limb  or  a  vital  organ,  the  attending  physician  may 

administer  the  treatment  'without  consent. 

Physician  ’  s 
statement 


Second 

opinion 


Idem 


Where  no 
second 
opinion  is 
obtained 


Application 

for 

appointment 
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(2)  The  attending  physician  shall  promptly  note 
in  the  person's  medical  record  that  he  or  she  is  of 
the  opinion  that  the  person  is  incapable  and  that 
the  delay  necessary  to  obtain  consent  would 
endanger  the  person's  life,  a  limb  or  a  vital 
organ . 

(3)  If  the  person  refuses  treatment  that  the 
attending  physician  proposes  to  administer  in 
accordance  with  subsection  (1),  the  attending 
physician  shall  not  administer  the  treatment 
without  having  made  all  efforts  that  are  reasonable 
in  the  circum. stances  to  obtain  a  written  opinion 
from  an  independent  psychiatrist  or,  if  none  is 
available,  from  an  independent  physician. 

(4)  If  a  second  opinion  is  obtained,  the 
attending  physician  shall  not  administer  the 
treatment  unless  the  independent  psychiatrist  or 
physician  agrees  that  the  person  is  incapable. 

(5)  If  no  second  opinion  is  obtained,  the 
attending  physician  shall  promptly  note  in  the 
person's  medical  record  v.’hat  efforts  were  made  to 
obtain  one  and  why  they  were  unsuccessful. 

COURT  APPOINTMENT  OF  GUARDIANS 

54. -(1)  The  court  may,  on  any  person's 
application,  appoint  a  guardian  for  a  person  v:ho  is 
incapable  of  personal  care  and,  as  a  result,  needs 
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decisions  to  be  made  on  his  or  her  behalf  by  a 
person  who  is  authorized  to  do  so. 

(2)  The  standard  of  proof  that  a  person  is 
incapable  of  personal  care  and,  as  a  result,  needs 
decisions  to  be  made  on  his  or  her  behalf  by  a 
person  who  is  authorized  to  do  so,  is  proof  beyond 
a  reasonable  doubt. 

55. -(1)  Notice  of  an  application  to  appoint  a 
guardian  shall  be  served,  together  with  the 
documents  described  in  subsections  56(1),  (2)  and 

(3), 

(a)  on  the  person  alleged  to  be  incapable  of 
personal  care; 

(b)  on  the  Public  Guardian  and  Trustee; 

(c)  on  the  proposed  guardian; 

(d)  on  the  following  persons,  if  known; 

1  .  The  conservator  of  the  person 
alleged  to  be  incapable. 

2.  The  person's  attorney  for  personal 
care  . 

3.  The  attorney  under  the  person’s 
continuing  power  of  attorney  for 
property . 

4.  The  preferred  guardian  designated 
by  the  person  under  section  43. 

(2)  The  notice  and  accompanying  documents  need 
not  be  served  on  the  applicant. 

(3)  The  notice  and  accompanying  documents  shall 
also  be  served  on  at  least  two  of  the  following 
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persons,  by  ordinary  mail  sent  to  their  last  known 
address,  in  accordance  with  subsection  (4): 

1 .  The  spouse  of  the  person  alleged  to  be 
incapable,  and  the  person's  children  who 
are  at  least  sixteen  years  old. 

2.  The  person's  parents. 

3.  The  person's  brothers  and  sisters  who 
are  at  least  sixteen  years  old. 

4.  The  person's  friends  who  are  at  least 
sixteen  years  old  and  have  been  in 
personal  contact  with  him  or  her  during 
the  preceding  twelve  months. 

Idem  (4)  All  the  persons  described  in  paragraph  1  of 

subsection  (3)  who  are  known  shall  be  served,  and 
if  fewer  than  two  persons  described  in  that 
paragraph  are  served,  all  the  persons  described  in 
the  next  paragraph  who  are  known  shall  be  served, 
and  so  on  until  at  least  two  persons  have  been 
served . 

Parties  (5)  The  parties  to  the  application  are  the 

applicant  and  the  persons  served  under  clauses 
(  1 ) (a) ,  (b) ,  (c)  and  (d) . 

Idem  (6)  A  person  described  in  clause  (1)(d)  who  has 

not  been  served,  or  a  person  described  in 
subsection  (3),  whether  served  or  not,  is  entitled 
to  be  added  as  a  party  at  any  stage  in  the 
proceeding  if  he  or  she  serves  a  notice  of 
appearance  on  every  person  who  v;as  served  under 
subsection  (1)  and  files  it  v:ith  proof  of  service. 
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(7)  For  the  purposes  of  subsection  56(7),  the 
applicant  shall  ensure  that  an  advocate  receives  a 
copy  of  the  notice  of  application  and  of  the 
accompanying  documents  when  they  are  served  on  the 
parties . 


56. -(1)  An  application  to  appoint  a  guardian 
shall  be  accompanied  by, 

(a)  the  proposed  guardian's  consent; 

(b)  a  guardianship  plan,  in  the  prescribed 
form;  and 

(c)  if  the  proposed  guardian  is  not  the 
Public  Guardian  and  Trustee,  one  of  the 
following : 

1.  The  Public  Guardian  and  Trustee’s 
certificate  that  he  or  she  has 
examined  and  approved  the 
guardianship  plan,  has  assessed 
the  proposed  guardian  and  does  not 
object  to  the  appointment. 

2.  The  Public  Guardian  and  Trustee's 
reasons  for  not  giving  the 
certif icate . 

(2)  The  application  may  also  be  accompanied  by 
one  or  more  statements,  each  made  in  the  prescribed 
form  by  a  person  who  knows  the  person  alleged  to  be 
incapable  and  has  been  in  personal  contact  with  him 
or  her  during  the  twelve  months  preceding  the 
notice  of  application. 

(3)  If  the  applicant  wishes  the  application  to 
be  dealt  with  under  section  57  (summary 
disposition),  the  application  shall  also  be 
accompanied  by  two  statements  made  in  the 
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prescribed  form,  one  by  a  physician  and  the  other 
by  a  psychiatrist,  a  second  physician,  a 
psychologist  or  a  social  worker. 

(4)  Each  statement  shall  indicate  that  its  maker 
is  of  the  opinion  that  the  person  is  incapable  in 
respect  of  the  functions  described  in  section  41 
(personal  care),  or  in  respect  of  some  of  them,  and 
shall  set  out  the  facts  on  which  the  opinion  is 
based . 

(5)  The  statement  may  also  indicate  that  its 
maker  is  of  the  opinion  that  the  person  needs 
decisions  to  be  made  on  his  or  her  behalf  by  a 
person  who  is  authorized  to  do  so  and,  in  that 
case,  shall  set  out  the  facts  on  which  the  opinion 
is  based. 

(6)  Each  statement  referred  to  in  subsection  (3) 
shall , 

(a)  indicate  that  its  maker  performed  an 
assessment  of  the  person's  capacity 
during  the  six  months  preceding  the 
notice  of  application; 

(b)  contain  an  evaluation  of  the  nature  and 
extent  of  the  person's  incapacity, 
setting  out  the  facts  on  which  the 
evaluation  is  based; 

(c)  in  the  case  of  a  statement  by  a 
psychiatrist,  second  physician, 
psychologist  or  social  worker,  indicate 
that  its  maker  is  qualified  to  perform 
assessments  of  capacity. 

(7)  An  advocate  shall  visit  the  person  alleged 
to  be  incapable  of  personal  care  and  explain  to  him 
or  her  the  significance  of  the  notice  of 
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application  and  accompanying  documents  and  the 
right  to  oppose  the  application. 

(8)  The  applicant  shall  file  the  advocate's 
statement,  in  the  prescribed  form,  indicating  that 
the  advocate  has  complied  with  subsection  (7),  or 
that  he  or  she  was  prevented  from  visiting  the 
person  despite  attempts  to  do  so. 

(9)  If  the  advocate  was  prevented  from  visiting 
the  person,  the  statement  shall  contain  a  detailed 
explanation . 


57.-(1)  The  registrar  of  the  court  shall  submit 
the  notice  of  application  and  accompanying 
documents  to  a  judge  of  the  court  if  the  following 
conditions  are  satisfied: 

1.  No  person  has  delivered  a  notice  of 
appearance . 

2.  The  statements  referred  to  in  subsection 
56(3)  (professional  assessment) 
accompany  the  application. 

3.  At  least  one  of  the  statements  referred 
to  in  subsection  56(2)  or  (3)  indicates 
that  its  maker  is  of  the  opinion  that 
the  person  needs  decisions  to  be  made  on 
his  or  her  behalf  by  a  person  who  is 
authorized  to  do  so. 

(2)  On  hearing  the  application,  the  judge  may, 

(a)  grant  the  relief  sought; 

(b)  adjourn  the  application  and  require  the 
parties  or  their  counsel  to  adduce 
additional  evidence  or  make 
representations;  or 

(c)  order  that  the  application,  or  any 
issue,  proceed  to  trial,  and  give  such 
directions  as  are  just. 


49. 


Who  may  not 
be  appointed 
guardian 


Exception 


Criteria 


Two  or  more 
guardians 


58.-(1)  A  person  who  provides  residential, 
social,  health  care,  training  or  support  services 
to  an  incapable  person  for  compensation  shall  not 
be  appointed  his  or  her  guardian. 

(2)  Subsection  (1)  does  not  apply  to  members  of 
the  incapable  person's  family  or  to  the  following 
persons : 

1.  The  conservator. 

2.  The  attorney  for  personal  care. 

3.  The  attorney  under  a  continuing  power  of 
attorney  for  property. 

4.  The  preferred  guardian  designated  under 
section  43. 

(3)  Except  in  the  case  of  an  application  that  is 
being  dealt  with  under  section  57  (summary 
disposition),  the  court  shall  consider, 

(a)  whether  the  proposed  guardian  is  the 
attorney  under  a  continuing  power  of 
attorney  for  property  or  has  been 
designated  as  preferred  guardian  under 
section  43; 

(b)  the  incapable  person's  v;ishes,  if  known; 
and 

(c)  the  closeness  of  the  applicant's 
personal  relationship  to  the  incapable 
person. 

(4)  The  court  may,  with  their  consent,  appoint 
two  or  more  persons  as  joint  guardians  or  may 
appoint  each  of  them  as  guardian  in  respect  of  a 
specified  period. 


50. 


Order  to 
include 
finding  of 
incapacity , 
etc . 


Contents 
of  order 


Full  or 
partial 
guardianship 


59.-(1)  An  order  appointing  a  guardian  for  a 
person  shall  include  a  finding  that  the  person  is 
incapable  in  respect  of  the  functions  described  in 
section  ^1,  or  in  respect  of  some  of  them,  and,  as 
a  result,  needs  decisions  to  be  made  on  his  or  her 
behalf  by  a  person  who  is  authorized  to  do  so. 

(2)  An  order  appointing  a  guardian  may, 

(a)  make  the  appointment  for  a  limited  term 
as  the  court  considers  appropriate; 

(b)  impose  such  conditions  on  the 
appointment  as  the  court  considers 
appropriate . 

(3)  The  order  shall  specify  whether  the 
guardianship  is  full  or  partial. 


Full 

guardianship 


Powers  of 
guardian 
under  order 
for  full 
guardianship 


60.-(1)  The  court  may  make  an  order  for  full 
guardianship  if  the  court  finds  that  the  person  is 
incapable  in  respect  of  all  the  functions  described 
in  section  41. 

(2)  Under  an  order  for  full  guardianship,  the 
guardian  may, 

(a)  exercise  custodial  power  over  the  person 
under  guardianship  and  determine  his  or 
her  living  arrangements; 

(b)  be  the  person’s  litigation  guardian, 
except  in  respect  of  litigation  that 
relates  to  the  person's  property  or  to 
the  guardian's  status  or  powers; 

(c)  settle  claims  and  commence  and  settle 
proceedings  on  the  person's  behalf, 
except  claims  and  proceedings  that 
relate  to  the  person's  property  or  to 
the  guardian's  status  or  powers; 

(d)  have  access  to  personal  information  to 
which  the  person  could  have  access  if 


Power  to 

apprehend 

person 
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capable,  and  consent  to  the  release  of 
that  information  to  another  person, 
except  for  the  purposes  of  litigation 
that  relates  to  the  person’s  property  or 
to  the  guardian’s  status  or  powers; 

(e)  give  or  refuse  consent  on  the  person’s 
behalf  to, 

Ci)  medical  or  psychiatric  treatment, 

(ii)  psychological  treatment, 

(iii)  other  health  services  and  social 
services; 

(f)  make  decisions  about  the  person’s 
employment,  education,  training  and 
recreation ; 

(g)  exercise  the  other  powers  and  perform 
the  other  duties  that  are  specified  in 
the  order. 

(3)  If  the  guardian  has  custodial  power  over  the 
person  and  the  court  is  satisfied  that  it  may  be 
necessary  to  apprehend  him  or  her,  the  court  may  in 
its  order  authorize  the  guardian  to  do  so. 

(4)  In  that  case  the  guardian  may,  with  the 
assistance  of  a  police  officer,  enter  the  premises 
specified  in  the  order  (between  9  a.m.  and  4  p.m. 
or  during  the  hours  specified  in  the  order)  and 
search  for  and  remove  the  person,  using  such  force 
as  may  be  necessary. 

(5)  Unless  the  order  expressly  provides 
otherwise,  the  guardian  does  not  have  power, 

(a)  to  consent  on  the  person’s  behalf  to  his 
or  her  admission  to  a  psychiatric 
facility  as  defined  in  the  Mental  Health 
Act ; 
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Idem 


(b)  to  restrain  or  confine  the  person,  or  to 
give  consent  on  his  or  her  behalf  to 
restraint  or  confinement; 

(c)  to  change  existing  arrangements  in 
respect  of  custody  of  or  access  to  a 
child,  or  to  give  consent  on  the 
person's  behalf  to  the  adoption  of  a 
child  ; 

(d)  to  give  consent  on  the  person's  behalf 
to , 

(i)  restraint,  confinement  or  the 

application  of  electric  shock  for 
the  purpose  of  aversive 
conditioning, 

(ii)  any  non-therapeut ic  medical, 
psychiatric,  psychological  or 
other  health  treatment  or 
procedure . 

(6)  The  guardian  does  not  have  power  to  give 
consent  on  the  person's  behalf  to  his  or  her 
involvement  in  a  research  project  or  experiment, 
unless  the  order  confers  that  power  and 
specifically  identifies  the  project  or  experiment. 

(7)  The  court  shall  not  make  an  order  conferring 
the  power  referred  to  in  subsection  (6)  unless  the 
court  is  satisfied  that  the  following  conditions 
are  met: 

1.  The  project  or  experiment  is  conducted 
under  the  auspices  of  a  university  or 
hospital  whose  research  ethics  committee 
has  approved  it. 

2.  The  benefits  to  the  person  that  will 
result  from  involvement  in  the  project 
or  experiment  outweigh  any  risks. 

3.  The  project  or  experiment  will  not 
demean  the  person's  dignity. 


Exception 


(8)  Subsection  (6)  does  not  apply  to  research 
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projects  or  experiments  that  consist  only  of  the 

compilation  or  analysis  of  information. 

Matters 

excluded 

(9)  No  power  to  give  consent  on  an  incapable 

person's  behalf  to  non- therapeut ic  sterilization  or 

psychosurgery  as  defined  in  section  35  of  the 

R.S.O. 1980, 
C.262 

Mental  Health  Act  is  conferred  on  a  guardian  by 

this  Act  or  by  an  order  made  under  this  Act. 

Restraint  or 
confinement 
to  prevent 
serious 
bodily  harm 

61. -(1)  Clause  60(5)(b)  does  not  affect  the 

common  law  duty  of  care  givers  to  restrain  or 

confine  persons,  in  emergencies,  as  may  be 

necessary  to  prevent  serious  bodily  harm  to  them  or 

to  others. 

Report 

(2)  Each  time  a  caregiver  restrains  or  confines 

a  person  whom  the  caregiver  believes  to  be 

incapable,  he  or  she  shall  notify  the  following 

persons : 

1.  The  Public  Guardian  and  Trustee,  unless 
the  person  has  a  guardian  with  the  power 
referred  to  in  clause  60(5)(b). 

2.  The  person's  guardian,  if  any. 

3.  The  attorney  for  personal  care,  if  any, 
under  a  power  that  has  been  validated 
under  section  45  or  46. 

Restriction 
on  guardian  ’  s 
power  to 
restrain  or 
conf ine 
person 

(3)  A  guardian  who  has  the  power  referred  to  in 

clause  60(5)(b)  shall  exercise  it  only  as  may  be 

necessary  to  prevent  bodily  harm  to  the  person  or 

to  others. 

Partial 
guard ianship 

62.-(1)  The  court  may  make  an  order  for  partial 

guardianship  if  it  finds  that  the  person  is 
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incapable  in  respect  of  some  but  not  all  of  the 
functions  described  in  section  41. 

(2)  The  order  shall  specify  in  respect  of  which 
functions  the  person  is  found  to  be  incapable. 

(3)  Under  an  order  for  partial  guardianship,  the 
guardian  may  exercise  those  of  the  pov/ers  set  out 
in  subsection  60(2)  that  are  specified  in  the 
order,  but  only  in  respect  of  the  functions  in 
respect  of  which  the  person  is  found  to  be 
incapable . 
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63.  -(1)  The  court  may,  on  any  person's 
application,  vary  an  order  appointing  a  guardian  or 
substitute  another  person  as  guardian. 

(2)  Section  55  (service  of  notice,  parties)  and 
subsections  56(7),  (8)  and  (9)  (visit  by  advocate) 
apply  to  the  application,  with  necessary 
modifications . 

(3)  In  establishing  the  facts  necessary  to 
support  the  application,  the  standard  of  proof  is 
proof  on  the  balance  of  probabilities,  unless  the 
application  seeks  to  increase  the  guardian's 
powers,  in  which  case  the  standard  is  proof  beyond 
a  reasonable  doubt. 


Serious 

adverse 

effects 


64. -(1)  Serious  illness  or  injury,  or 
deprivation  of  liberty  or  personal  security,  are 
serious  adverse  effects  for  the  purposes  of  t 
section  . 
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(2)  If,  in  the  opinion  of  the  Public  Guardian 
and  Trustee,  a  person  is  incapable  of  personal  care 
and  prompt  action  is  required  to  protect  the  person 
from  serious  adverse  effects,  the  Public  Guardian 
and  Trustee  shall  apply  to  the  court  for  an  order 
appointing  him  or  her  as  temporary  guardian. 

(3)  Notice  of  the  application  shall  be  served  on 
the  person  alleged  to  be  incapable,  unless  the 
court  dispenses  with  notice  in  view  of  the  nature 
and  urgency  of  the  matter. 

(4)  For  the  purpose  of  an  application  to  appoint 
a  temporary  guardian,  the  standard  of  proof  that 
the  person  is  incapable  of  personal  care  and  that 
the  person,  as  a  result,  is  suffering  or  is  likely 
to  suffer  serious  adverse  effects  is  proof  on  the 
balance  of  probabilities. 

(5)  The  court  may  by  order  appoint  the  Public 
Guardian  and  Trustee  as  temporary  guardian. 

(6)  The  appointment  is  valid  for  a  period  not 
exceeding  ninety  days  if  notice  was  served  on  the 
person  and  not  exceeding  seven  days  if  notice  was 
dispensed  with. 

(7)  The  order  shall  set  out  the  Public  Guardian 
and  Trustee's  povjers  as  temporary  guardian  and  any 
conditions  imposed  on  the  guardianship. 

(8)  If  the  Public  Guardian  and  Trustee  has 
custodial  power  over  the  person  and  the  court  is 
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satisfied  that  it  may  be  necessary  to  apprehend  him 
or  her,  the  court  may  authorize  the  Public  Guardian 
and  Trustee  to  do  so. 

(9)  In  that  case  the  Public  Guardian  and  Trustee 
may,  with  the  assistance  of  a  police  officer,  enter 
the  premises  specified  in  the  order  (between  9  a.m. 
and  4  p.m.  or  during  the  hours  specified  in  the 
order)  and  search  for  and  remove  the  person,  using 
such  force  as  may  be  necessary. 

(10)  On  the  application  of  the  Public  Guardian 
and  Trustee  or  of  the  person  under  guardianship, 
the  court  may  terminate  the  guardianship  or  reduce 
or  extend  its  term. 

(11)  An  application  by  the  person  under 
guardianship  to  terminate  the  guardianship  suspends 
the  temporary  guardian’s  powers,  unless  the  court 
orders  otherwise. 


Application 

for 

termination 


Standard 
of  proof 


Suspension 
of  guardian's 
powers 


65. -(1)  The  court  may,  on  any  person's 
application,  terminate  a  guardianship  ordered  under 
section  54. 

(2)  The  standard  of  proof  that  the  person  under 
guardianship  is  capable  of  personal  care  is  proof 
on  the  balance  of  probabilities. 

(3)  An  application  by  the  person  under 
guardianship  to  terminate  the  guardianship  suspends 
the  guardian's  pov:ers,  unless  the  court  orders 


other>:ise . 
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Service 
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66.-(1)  Notice  of  an  application  to  terminate  a 
guardianship  shall  be  served,  together  with  the 
documents  described  in  subsection  67(1), 

(a)  on  the  person  under  guardianship; 

(b)  on  the  guardian; 

(c)  on  the  Public  Guardian  and  Trustee; 

(d)  on  the  person's  conservator  or  attorney 
for  personal  care,  if  known. 

(2)  The  notice  and  accompanying  documents  need 
not  be  served  on  the  applicant. 

(3)  The  notice  and  documents  shall  also  be 
served  on  at  least  two  of  the  following  persons,  by 
ordinary  mail  sent  to  their  last  known  address,  in 
accordance  with  subsection  (4): 

1 .  The  spouse  of  the  person  under 
guardianship  and  the  person's  children 
who  are  at  least  sixteen  years  old. 

2.  The  person's  parents. 

3.  The  person's  brothers  and  sisters  who 
are  at  least  sixteen  years  old. 

4.  The  person's  friends  who  are  at  least 
sixteen  years  old  and  have  been  in 
personal  contact  with  him  or  her  during 
the  preceding  twelve  months. 

(4)  All  the  persons  described  in  paragraph  1  of 
subsection  (3)  who  are  known  shall  be  served,  and 
if  fewer  than  two  persons  described  in  that 
paragraph  are  served,  all  the  persons  described  in 
the  next  paragraph  who  are  knovrn  shall  be  served, 
and  so  on  until  at  least  tv70  persons  have  been 
served . 
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(5)  The  parties  to  the  application  are  the 

applicant  and  the  persons  served  under  clauses 
(  1  )  (a) ,  (b) ,  (c)  and  (d) . 

(6)  A  person  described  in  clause  (1)(d)  who  has 
not  been  served,  or  a  person  described  in 
subsection  (3)>  whether  served  or  not,  is  entitled 
to  be  added  as  a  party  at  any  stage  in  the 
proceeding  if  he  or  she  serves  a  notice  of 
appearance  on  every  person  who  was  served  under 
subsection  (1)  and  files  it  with  proof  of  service. 

(7)  For  the  purposes  of  subsection  67(5),  the 
applicant  (except  where  he  or  she  is  the  person 
under  guardianship)  shall  ensure  that  an  advocate 
receives  a  copy  of  the  notice  of  application  and  of 
the  documents  described  in  subsections  67(1)  and 
(2)  when  they  are  served  on  the  parties. 

67. -(1)  An  application  to  terminate  a 
guardianship  may  be  accompanied  by  one  or  more 
statements,  each  made  in  the  p.^escribed  form  by  a 
person  who  knows  the  person  under  guardianship  and 
has  been  in  personal  contact  with  him  or  her  during 
the  tv;elve  months  preceding  the  notice  of 
application. 

(2)  If  the  applicant  wishes  the  application  to 
be  dealt  with  under  section  68  (summary 
disposition),  the  application  shall  also  be 
accompanied  by  two  statements  made  in  the 
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prescribed  form,  one  by  a  physician  and  the  other 

by  a  psychiatrist,  a  second  physician,  a 

psychologist  or  a  social  worker. 

Contents  of 
statements 

(3)  Each  statement  shall  indicate  that  its  maker 

is  of  the  opinion  that  the  person  is  capable  of 

personal  care,  and  shall  set  out  the  facts 

on  which  the  opinion  is  based. 

Idem 

(4)  Each  statement  referred  to  in  subsection  (2) 

shall  indicate  that  its  maker  performed  an 

assessment  of  the  person's  capacity  during  the  six 

months  preceding  the  notice  of  application  and,  in 

the  case  of  a  statement  by  a  psychiatrist,  second 

physician,  psychologist  or  social  worker,  shall 

indicate  that  its  maker  is  qualified  to  perform 

assessments  of  capacity. 

Advocate  to 
visit  person 

(5)  Except  where  the  person  under  guardianship 

is  the  applicant,  an  advocate  shall  visit  the 

person  and  explain  to  him  or  her  the  significance 

of  the  notice  of  application  and  accompanying 

documents  and  the  right  to  oppose  the  application. 

Statement 
of  advocate 
to  be  filed 

(6)  The  applicant  shall  file  the  advocate's 

statement,  in  the  prescribed  form,  indicating  that 

the  advocate  has  complied  v;ith  subsection  (5)  or 

that  he  or  she  was  prevented  from  visiting  the 

person  despite  attempts  to  do  so. 

Idem 

(7)  If  the  advocate  was  prevented  from  visiting 

the  person,  the  statement  shall  also  contain  a 

detailed  explanation. 
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68.-(1)  The  registrar  of  the  court  shall  submit 
the  notice  of  application  and  accompanying 
documents  to  a  judge  of  the  court  if  the  following 
conditions  are  satisfied: 

1.  No  person  has  delivered  a  notice  of 
appearance . 

2.  The  statements  referred  to  in  subsection 
67(2)  (professional  assessment) 
accompany  the  application. 

(2)  On  hearing  the  application,  the  judge  may, 

(a)  grant  the  relief  sought; 

(b)  adjourn  the  application  and  require  the 
parties  or  their  counsel  to  adduce 
additional  evidence  or  make 
representations;  or 

(c)  order  that  the  application,  or  any 
issue,  proceed  to  trial,  and  give  such 
directions  as  are  just. 


DUTIES  OF  GUARDIANS  AND  PERSONAL  ATTORNEYS 

69.-(1)  a  guardian  shall  exercise  his  or  her 
powers  and  perform  his  or  her  duties  diligently  and 
in  good  faith,  and  shall  act  for  the  incapable 
person’s  benefit. 

(2)  The  guardian  shall  explain  to  the  incapable 
person  what  the  guardian’s  powers  are  and  that  he 
or  she  will  act  for  the  person’s  benefit. 

(3)  The  guardian  shall  make  decisions  on  the 
incapable  person’s  behalf  in  accordance  with  the 
intentions  the  person  had  before  becoming 
incapable,  and  shall  take  into  consideration  the 


Idem 


Idem 


Idem 
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Idem 


incapable  person’s  wishes,  if  those  intentions  and 
wishes  can  be  ascertained. 

(4)  If  no  intentions  and  wishes  can  be 
ascertained,  the  guardian  shall  make  decisions  on 
the  incapable  person’s  behalf  that  are  likely  to 
promote  the  person’s  well-being. 

(5)  The  guardian  shall  encourage  the  incapable 
person  to  participate,  to  the  best  of  his  or  her 
abilities,  in  the  guardian’s  decisions  on  his  or 
her  behalf. 

(6)  The  guardian  shall,  as  far  as  possible,  seek 
to  foster  the  incapable  person’s  self-reliance  and 
independence. 

(7)  A  guardian  other  than  the  Public  Guardian 
and  Trustee  shall  act  in  accordance  with  the 
guardianship  plan. 

(8)  The  guardianship  plan  may  be  amended  from 
time  to  time  with  the  Public  Guardian  and  Trustee’s 
approval . 

(9)  The  guardian  may  apply  to  the  court  for 
directions  on  any  question  arising  in  the 
guardianship . 

(10)  The  incapable  person  or  his  or  her 
dependant,  the  conservator,  the  attorney  under  a 
continuing  po'wer  of  attorney,  or  any  other  person 
with  leave  of  the  court,  may  also  apply  to  the 
court  for  directions  to  the  guardian  on  any 
question  arising  in  the  guardianship. 
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(11)  No  proceeding  for  damages  shall  be 
commenced  against  a  guardian  for  anything  done  or 
omitted  in  good  faith  in  connection  with  his  or  her 
powers  and  duties  under  this  Act. 

70.  -(1)  A  guardian  shall  prepare  a  report  in  the 
prescribed  form  as  of  the  31st  day  of  December  in 
each  year  and  shall  file  it  with  the  Public 
Guardian  and  Trustee  before  the  end  of  February  in 
the  following  year. 

(2)  The  report  shall  indicate, 

(a)  where  the  incapable  person  resides; 

(b)  what  decisions  concerning  the  person’s 
health  care  and  safety  were  made  on  his 
or  her  behalf  during  the  year; 

(c)  whether  the  person  objected  to  any 
decisions  made  on  his  or  her  behalf 
during  the  year  and,  if  so,  what  those 
decisions  were; 

(d)  any  proposals  by  the  guardian  for 
changes  in  the  guardianship  plan; 

(e)  whether  an  advocate  has  visited  the 
person  during  the  year. 

71.  -(1)  A  guardian  shall  promptly  notify  the 
Public  Guardian  and  Trustee  of  any  change  in  the 
incapable  person’s  place  of  residence. 

(2)  The  guardian  shall  not  change  the  person’s 
place  of  residence  to  a  more  restrictive  setting 
unless , 

(a)  the  Public  Guardian  and  Trustee,  and  the 
person’s  conservator  or  the  person’s 
attorney  under  a  continuing  power  of 
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attorney,  if  any,  consent  to  the  change; 
or 

(b)  the  court,  on  the  guardian’s 

application,  permits  him  or  her  to  make 
the  change. 

72.  -(1)  Sections  69,  70  and  71  also  apply,  with 
necessary  modifications,  to  an  attorney  under  a 
power  of  attorney  for  personal  care  that  has  been 
validated  under  section  ^5  or  46. 

(2)  Subsections  69(1),  (3),  (4),  (5)  and  (11) 
also  apply,  with  necessary  modifications,  to  a 
person  who  makes  a  decision  on  an  incapable 
person’s  behalf  in  accordance  with  section  50 
(consent  to  treatment). 

PART  III 
MISCELLANEOUS 

73.  -(1)  If  a  person’s  capacity  is  in  issue  in  a 
proceeding  under  this  Act  and  the  court  is 
satisfied  that  there  are  reasonable  grounds  to 
believe  that  the  person  is  incapable,  the  court 
may,  on  motion  or  on  its  own  initiative,  order  that 
the  person  be  examined  by  a  psychiatrist, 
physician,  psychologist  or  social  worker  named  in 
the  order,  or  by  more  than  one  such  person,  for  the 
purpose  of  giving  an  opinion  as  to  the  person’s 
capacity. 

(2)  The  order  may  require  the  person, 


(a)  to  submit  to  the  exam.inat ion ; 
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(b)  to  permit  entry  to  his  or  her  residence 
for  the  purposes  of  the  examination; 

(c)  to  attend  at  such  other  places  and  at 
such  times  as  are  specified  in  the 
order . 

(3)  An  exam.ination  under  this  section  shall,  if 
possible,  be  conducted  in  the  person's  home. 


(4)  When  an  order  has  been  made  under  subsection 
(1)  the  court  may,  on  motion,  order  the  Public 
Guardian  and  Trustee,  together  with  a  police 
officer,  to  apprehend  the  person  whose  capacity  is 
in  issue  and  take  him  or  her  into  custody,  if  the 
court  is  satisfied  that, 

(a)  the  examiner  named  in  the  first  order 
has  made  all  efforts  that  are  reasonable 
in  the  circumstances  to  visit  the  person 
in  order  to  conduct  the  examination; 

(b)  the  examiner  was  prevented  from  visiting 
the  person  by  the  actions  of  the  person 
or  of  others;  and 

(c)  the  examination  can  not  be  conducted  by 
means  of  a  course  of  action  that  is  less 
intrusive  than  an  order  under  this 
subsection . 

(5)  The  motion  shall  be  accompanied  by, 

(a)  an  advocate's  written  statement  that  he 
or  she  has  visited  the  person  and  has 
explained  the  order  for  examination; 

(b)  if  the  advocate  has  been  prevented  from 
visiting  the  person  to  explain  the 
order,  the  advocate's  written  statement 
that  he  or  she  made  efforts  to  do  so, 
with  an  explanation  why  the  efforts  were 
unsuccessful. 

(5)  The  order  is  valid  for  seven  days. 
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(7)  The  Public  Guardian  and  Trustee  and  the 
police  officer  may  enter  the  premises  specified  in 
the  order  (between  9  a.m.  and  4  p.m.  or  during  the 
hours  specified  in  the  order)  and  may  search  for 
and  remove  the  person,  using  such  force  as  may  be 
necessary . 

(8)  The  person  shall  not  be  held  in  custody 
longer  than  is  necessary  for  the  purposes  of  the 
examination,  and  in  any  case  not  for  a  period 
exceeding  seventy-two  hours,  and  while  in  custody 
shall  not  be  confined  in  a  manner  that  exceeds  what 
is  necessary  for  the  purposes  of  the  examination. 

(9)  An  order  made  under  subsection  (1)  or  (4) 
authorizes  a  hospital  as  defined  in  the  Public 
Hospitals  Act  to  admit  the  person  and  to  facilitate 
the  examination. 

74.  For  the  purposes  of  this  Act,  a  statement 
in  the  prescribed  form  that  purports  to  be  signed 
by  its  maker  is  admissible  in  evidence  without 
proof  of  his  or  her  signature,  office  or 
professional  qualifications. 

75.  If  a  dispute  arises  between  a  person's 
guardian  or  attorney  for  personal  care  and  his  or 
her  conservator  or  attorney  under  a  continuing 
power  of  attorney,  in  the  performance  of  their 
duties,  the  Public  Guardian  and  Trustee  shall 
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mediate  between  them  and  seek  to  resolve  the 
dispute . 

76. -(1)  No  person  shall  hinder  or  obstruct, 

(a)  a  person  who  is  conducting  an 
examination  ordered  under  section  73,  or 
is  seeking  to  do  so; 

(b)  an  advocate  who  is  visiting  a  person  in 
accordance  with  this  Act,  or  is  seeking 
to  do  so. 

(2)  A  person  who  contravenes  subsection  (1)  is 
guilty  of  an  offence  and  is  liable,  on  conviction, 
to  a  fine  not  exceeding  $5,000. 

(3)  Subsection  (1)  does  not  apply  to  the  person 
who  is  the  subject  of  the  order  for  examination  or 
w’hom  the  advocate  is  visiting  or  seeking  to  visit. 

(4)  No  person  shall,  in  a  statement  made  in  a 
prescribed  form,  assert  something  that  he  or  she 
knows  to  be  untrue  or  profess  an  opinion  that  he  or 
she  does  not  hold. 

(5)  A  person  who  contravenes  subsection  (4)  is 
guilty  of  an  offence  and  is  liable,  on  conviction, 
to  a  fine  not  exceeding  $10,000. 

77-  The  Lieutenant  Governor  in  Council  may  make 
regulations, 

(a)  prescribing  classes  of  persons  for  the 
purposes  of  the  definition  of 
"advocate " ; 

(b)  prescribing  forms; 

(c)  prescribing  a  fee  scale  for 
conservators'  compensation,  including 
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annual  percentage  charges  on  revenue  and 
on  capital. 

78.  This  Act  comes  into  force  on  a  day  to  be 
named  by  proclamation  of  the  Lieutenant  Governor. 

79.  The  short  title  of  this  Act  is  the 
Substitute  Decisions  Act,  1987. 
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